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HE Limits of State Competence. Any legal evaluation of human 

conduct can be made only on the basis of a legal order. However, 

since numerous legal orders coexist, one and the same matter may 
be regulated at the same time differently by different legal orders. One 
legal order may attach the legal consequence A to a certain act, another 
one the legal consequence B, while a third one may consider such an act 
as legally irrelevant. It is also possible, for the same reasons, that one 
legal order will impute responsibility for an act committed by an indi- 
vidual not to him, but to his home state, while another legal order will 
consider the individual’s conduct as legally irrelevant, i.e., inconsequential, 
or, conversely, will attach criminal sanctions to it and thereby make it 
a crime. 

Such differences in the treatment of identical matters could be 
avoided only if international law would delimit the competence of states 
as to subject matter in such a manner that a certain state of facts could be 
regulated only by one single state. But this is generally not the case. On 
the contrary, each state may, as a rule, regulate any matter independently, 
without thereby violating international law. The result is that the com- 
petence of states as to subject matter is, in principle, not exclusive but 
concurrent.’ 

There exist, however, certain limits to this concurrent competence of 
states. Above all, there are limitations set by the municipal law of each 
state, since all national legal orders restrict their own sphere of validity 
in some way. They regulate, as a rule, only those matters which arise 


* Translated by Edgar Bodenheimer, University of Utah, College of Law. 
1 Alfred v. Verdross, Die Verfassung der Voelkerrechtsgemeinschaft (1926), p. 165. 
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within their own territory. But this rule is broken everywhere by many 
exceptions. A very far-reaching exception of this type is found in Article 
39 of the still operative Austrian Penal Code, which subjects all crimes 
committed by aliens in a foreign country to the criminal jurisdiction of 
Austrian courts if the country where the crime was committed rejects an 
offer of extradition. Even those states which, like Great Britain and the 
United States, regulate in principle only matters occurring within their 
own territory, are not thereby complying with a mandate of international 
law but are imposing self-limitations upon their competence by virtue of 
their own volition. Hence it is necessary to distinguish clearly between 
municipal law limitations and international law limitations on the com- 
petence of states pertaining to subject matter. 

When ascertaining the international law limitations on state compe- 
tence, it is essential to point out that, while it prohibits the states from 
making compulsory regulations effective within the territory of other 
states, international law does not prevent them from assuming jurisdiction 
in their own territory over acts which have taken place abroad. The 
Permanent Court of International Justice brought out this distinction in 
a masterly fashion in the Lotus case, where it said: 

The first and foremost restriction imposed by international law upon a State is 
that . . . it may not exercise its power in any form in the territory of another State. In 
this sense, jurisdiction is certainly territorial. . It does not, however, follow, that 


international law prohibits a State from exercising jurisdiction in its own _ in 
respect of any case which relates to acts which have taken place abroad. . 


Although international law does not provide for an exclusive delim- 
itation of the competence of states with respect to subject matter, there 
exist certain special rules which establish limitations of this type. In this 
respect some factual connection with the state must be assumed,* such as, 
for example, a state of facts which originated within the state; or if a 
citizen was harmed by such a state of facts; or if a contract was to be 
performed within the state. Consequently a state would not, for instance, 
have the right to impose upon a foreigner travelling through its territory 
a tax upon the income from his real estate abroad, since this income has 
no factual connection with the country through which he passes. 

In addition to this general and rather vague limitation on the com- 
petence of states there exists a concrete norm of general international law 
which deprives the states of the right to regulate certain fact situations, 
namely the well-known principle par in parem non habet imperium.‘ 
According to this rule, which derives from the basic right of the equality 


2 Permanent Court of International Justice, Series A, No. 10, p. 18. For the Lotus case see Publications 
of the Permanent Court of International Justice, Series C, No. 13/II, Twelfth (Ordinary) Session 
(1927). 


* Verdross, Voelkerrecht, p. 141. 
4 Oppenheim-Lauterpacht, International Law, Vol. I (1947), p. 239. 
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of states,® the states as subjects of international law are not bound by the 
legal orders of other states, but are subject exclusively to international law. 
No state may therefore exercise jurisdiction over another state, insofar as 
the latter acts as the bearer of public power. There exists neither a re- 
sponsibility of the foreign state itself, nor of its organs for acts carried 
out by them in the name of their state. This principle has found general 
recognition since the well-known decision in the case of The Schooner Ex- 
change v. M’Faddon.’ It extends to acts of state of any kind, including, 
therefore, consular functions® as well as non-political administrative acts, 
such as the administration of a soldiers’ cemetery.® It follows that the 
organs of the state cannot be held responsible in a foreign country for 
acts of this type. 

It should be noted, furthermore, that this immunity is far more 
extensive than the diplomatic immunity, since the latter creates an ex- 
emption only from the jurisdiction and compulsive power, but not from 
the laws of the receiving state.” The immunity of states, on the other 
hand, is an absolute one, since the official acts of a state are in no respect 
subject to the jurisdiction of foreign states, but exclusively to the norms 
of international law. It is true, therefore, that a diplomat, after termina- 
tion of his mission in the receiving state, may, as a rule, be held responsible 
for acts committed by him during the period of his immunity.’? Such an 
imposition of liability, however, can never be extended to official acts, 
since the legal order of the receiving state did not apply to them and 
could, therefore, not have been violated by them.’? This absolute immun- 
ity for official acts committed abroad has been confirmed by the United 
Nations’ Convention regarding the Privileges and Immunities of the 
United Nations, which provides explicitly in Article V, section 12 that 


5 Ibid. 

© See, for instance, the Hague Court of Arbitration, which, in the Russian-Turkish Dispute (1912), speaks 
of “states as public powers.” (Georg Schwarzenberger, International Law, Vol. I (London, 1945), 
p. 8. 

™Cranch (U. S.), 116, 3 L. Ed. 287. (United States Supreme Court, 1812.) See also James Brown 
Scott, Cases on International Law (St. Paul, 1937), p. 451. 


8 See, for example, Art. 12 of the Italian-Polish Consular Treaty of July 10, 1935, XV Riwista di diritto 
internazionale (1936), p. 337. 


®See the decision of the Italian Court of Cassation of June 10, 1933 in the case of Little v. Riccio e 
Fischer, in XIII Rivista di diritto internazionale (1934), p. 110. 


WSee, for instance, the statement in the decision of the King’s Bench Division (1929) in the case of 
Dickinson v. Del Solar, in Manley O. Hudson, Cases and other materials on International Law 
(St. Paul, 1936), p. 806: “‘Diplomatic privilege does not import immunity from legal liability, 
but only exemption from local jurisdiction.” To the same effect: District of Columbia v. Vinard 
L. Paris, 33 American Journal of International Law 790 (1933) and Ed d K 1, Krecht 
und Hackl (eds.), “‘Zwischenstaatlicher Rechtshilfeverkehr,”’ in Odesterreichischer Rechtshilfeerlass 
1928 (Wien, 1929), p. 16, note 3. 


11 Dickinson v. Del Solar, in Hudson, op. cit., p. 807. See also District of Columbia v. Vinard L. 
Paris, ibid., note 11. 

12 Harvard Research in International Law (1932), p. 99: “Although immunity from the jurisdiction of 
the receiving state for private acts is attached to the person of the member of a mission and 
therefore does not survive the period of his functions . . . the immunity for official acts is 
permanent.” 
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the representatives of the member nations in the principal and subsidiary 
organs of the United Nations shall enjoy, even after termination of their 
mission, immunity from legal process “with respect to all acts committed 
by them in execution of their duties and with respect to spoken or writ- 
ten utterances.” 

The practice of several states goes even further by exempting not 
only the official acts of foreign states, but also their private legal transac- 
tions.’* This question, however, need not be discussed here, since this 
study deals only with acts of public authority. 

A vivid illustration of this problem is furnished by the well-known 
case of the British citizen Alexander McLeod, who on December 29, 1837, 
executing the orders of his government, destroyed the steamship Caroline 
within the territory of the United States because it had regularly provided 
the Canadian insurgents with arms and ammunition. For this act of de- 
struction (in conjunction with which a human being was killed) McLeod 
was indicted in the Supreme Court of New York. He was convicted by 
that court,’ but later acquitted, since the government of the United 
States acknowledged that a person who, on orders of his government, 
carries out a “public transaction” or an “act of state” on the territory of a 
foreign state, may not be prosecuted by the latter.*° The question as to 
whether or not the act of state was within or beyond the limitations set 
by international law was not discussed, although in this case the govern- 
ment of the United States recognized in principle that such acts might be 
justified in exceptional circumstances by the “right of self-defense.”?* The 
subsequent practice of states shows, however, that even these extraterri- 
torial acts of state violative of international law remain outside the juris- 
diction of the state on whose territory they occur.’?7 Only the home state 
of the guilty organ may be held responsible for such acts in proceedings” 
under international law, since the official acts of a state are subject to 
international law, but not subject to the municipal law of the foreign state. 

For this reason, a claim for damages arising through the expropriation 
by one state of the private property of a foreigner in violation of interna- 
tional law may be asserted only in international proceedings and not in 
the municipal courts of another state. Thus, the United States Supreme 
Court stated in the case of Oetjen v. Central Leather Co.:1* 


13 Ibid., p. 451. 
144 Hudson, op. cit., p. 686. 
15 Jennings, ‘“The Caroline and McLeod Cases,’’ 32 American Journal of International Law 82 (1938). 


16 The prerequisites and limitations of this right as set forth in this case were invoked in the decision 
vd et International Tribunal of October 1, 1946, 41 American Journal of International 
w ( " 


17See on this point the cases pertaining to the arrests of deserters on Brazilian territory by German 
and American officers, respectively, in the Panther case (Karl Strupp, Woerterbuch des Voelker- 
rechts und der Diplomatie [Berlin, 1924-29], p. 232), and the Mohican case (John Bassett Moore, 
Digest of International Law (Washington, 1906], Vol. II, p. 590). 


18 246 U. S. 297 (1918); see also E. D. Dickinson, The Law of Nations (New York, 1929), p. 99. 
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P Every sovereign State is bound to respect the independence of every other sov- 

ereign State, and the courts of one country will not sit in judgment on the acts of the 
government of another done within its own territory. Redress of grievances by reason 
of such acts must be obtained through the means open to be availed of by sovereign 
powers as between themselves. Underhill v. Hernandez, 168 U. S. 250, 253; American 
Banana Co. v. United Fruit Co., 213 U. S. 347. 
This principle was confirmed by the District Court of Amsterdam in its 
decision of January 14, 1941, in the case of Poortensdijk v. Latvia, which 
emphasized particularly that the principle also covers acts of state contra- 
vening international law.’® 


The Relative Invalidity of Foreign Acts of State. The principle 
developed above prohibits states from subjecting the official acts of foreign 
states to their own legal order (legislation and adjudication). From this 
premise, the conclusion is usually drawn that the courts of a state are 
likewise not competent to examine, as a preliminary question in a dispute 
between private persons, the illegality under international law of a foreign 
act of state. Thus, the decision of the United States Supreme Court 
mentioned above states that it is not within the power of the courts to 
decide this question, but that its determination must be left to the execu- 
tive agencies.*° The Amsterdam court emphasizes even more vigorously 
that 
according to principle recognized by the law of nations, the Courts of a sovereign State 
have no jurisdiction to enter into an examination of the legality of governmental acts 
or measures taken by another sovereign State jure imperii, it being immaterial whether 
the latter State or a third person is a party to the proceedings. . . . Dutch Courts have 


no jurisdiction to give such a decision, even if the measures . . . should have been 
taken contrary ... to the general principles of international law. . . .” 


It is overlooked in this connection that international law prohibits 
the states merely from making a binding adjudication concerning foreign 
states or organs of foreign states. No rule of international law, on the 
other hand, can be cited which prohibits the courts from determining 
independently, in proceedings between private persons or against a private 
person, preliminary questions of international law relating to civil or crim- 
inal matters. 

The difference in the treatment of these two situations results from 
the fact that court proceedings against a foreign state or its organ aim at 
a judgment against this particular defendant, while the mere review of a 
preliminary question of international law in proceedings between or 
against private persons does not constitute a judgment against a foreign 
state or organ of a foreign state, in view of the fact that it does not require 
of them any performance or forbearance. Moreover, such a review does 


%H. Lauterpacht, Annual Digest of Public International Law Cases, 1919-1942, p. 143. 
2% Oetjen v. Central Leather Co., cited supra, note 18; see also Dickinson, op. cit., p. 102. 


21 Lauterpacht, Annual Digest 1919-1942, p. 143. For a similar opinion, see the decision of the British 
Court of Appeal in the well-known case of Luther v. Sagor, Hudson, op. cit., pp. 144, 148-194. 
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not decide whether or not the foreign act of state is in accord with the 
law of nations. It determines the problem merely as a preliminary ques- 
tion, in order to ascertain whether it entails legal consequences of a civil 
or criminal nature for private persons within the jurisdiction of the de- 
termining state. Although no norm of international law prohibits the 
courts of states generally from independently determining preliminary 
questions pertaining to the law of nations involved in disputes between 
private persons, it is, as a rule, beyond the power of the courts to declare 
contrary to international law a confiscation of foreign private property 
situated in the territory of the confiscating state, at the time of the ex- 
propriation; this is so because, according to the principles of private inter- 
national law recognized by all civilized nations, the acquisition and loss of 
rights relating to real or personal property are governed by the lex rei 
sitae.2* This lex determines, therefore, whether a transfer of title has been 
effected by the confiscation, and only the question of compensation may 
be opened up through diplomatic channels. The lex rei sitae, however, 
need not be applied if it violates the principles of public order recognized 
by the adjudicating tribunal.?* 

The situation is different, however, where confiscation of property has 
been made in occupied territory, since such a confiscation is not subject 
to the law of the confiscating state, but is governed directly by the Hague 
Rules of Land Warfare. In such a case, the present or former occupant 
may not be sued for such an act in the courts of the occupied or formerly 
occupied country, but there is no rule of international law preventing such 
courts from determining independently, in a dispute between private 
parties, the preliminary question as to whether the act of confiscation re- 
sulted in a transfer of title according to the Rules of Land Warfare. The 
independent determination, by a national court, of a preliminary question 
of international law involved in a civil or criminal trial is certainly no 
ideal solution. It would be preferable undoubtedly to adjourn such pro- 
ceedings pending a decision of the preliminary question by an international 
arbitration tribunal or by the International Court of Justice. However, as 
long as such a solution is not possible, it is better to entrust the determina- 
tion of such preliminary questions of international law to national courts 
rather than to hold these courts strictly bound by acts of state committed 
in violation of international law. 

As a matter of fact, there are already several decisions in which the 
courts, in disputes between private litigants, have determined indepen- 
dently the preliminary question of whether or not an official act of the 
occupying power encroaching upon a private right was in accord with in- 


22 Luther v. Sagor and Princess Paley Olga v. Weiss (1929), in Schmitthoff, Textbook of the English 
Conflict of Law (1945), p. 57. 


23 Union of Soviet Socialist Republics v. Company Ropit, in Hudson, op. cit., p. 149. 
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ternational law. Thus, the Supreme Court of Poland in the case of Siuta 
v. Guzkowski, involving a confiscation of horses by Ukrainian troops which 


were later sold by way of auction, stated in its decision of February 15, 
1921, that: 


Under the Hague Rules requisitions in kind and of services are permissible only 
in order to satisfy the needs of the occupying army. It appears by contrast with this 
“cardinal principle of international custom” that nothing may be requisitioned except 
for the needs of the occupying forces, and that any act divesting inhabitants of their 
property as in the present cases is illegal, since taking horses out of a stable and selling 
them to the local inhabitants has nothing to do with the needs of the army and any 
one purchasing horses in such circumstances must be considered as acting in bad faith.” 


The Belgian Court of Cassation, in its decision of March 3, 1921, in 
the case of Laurent v. Le Jeune took an even stronger stand with respect 
to the confiscation of a horse without issuance of a receipt: 


It was immaterial whether there was a requisition not in accordance with the 
provisions of Article 52 or a seizure under Article 53 of the Regulations annexed to the 
Hague Convention. According to the findings, implied at any rate, of the judgment of 
the Court below, the plaintiff Laurent had received neither a requisition receipt nor 
payment nor restitution of his horse. The plaintiff had lost his property by an act 
of force against which he could not protect himself. The grounds on which the law 


admitted a claim for the return of stolen property applied exactly to the facts of 
the case.” 


It is clear that the courts in these decisions did not consider them- 
selves bound by the foreign act of state, but examined, first of all, the 
question as to whether or not such act was ultra vires under international 
law. They could not, of course, make a binding adjudication with respect 


to such acts since—as has already been pointed out—no national court 
may exercise jurisdiction over a foreign state. They did, however, inde- 
pendently determine the legality of the foreign act of state under interna- 
tional law as a preliminary question in a dispute between private persons. 
On the basis of these findings, a national court may never abrogate a 
foreign act of state or declare it to be absolutely void, but it may regard 
it as relatively void within its own national territory, i.e., as irrelevant in 
deciding questions of civil or criminal law. 

The situation is different, of course, where such a case can be sub- 
mitted to an international arbitration tribunal or international court, since 
such tribunals have jurisdictional power regarding the questions of inter- 
national law submitted to them. For example, the German-French Mixed 
Arbitration Tribunal, after World War I, was in a position to pass upon 
the validity of requisitions as a principal issue in litigation and to render 
the following opinion in its decision of October 22, 1924, in the case of 
Gros Roman v. Germany: 

Germany was liable to pay the value of the requisitioned merchandise. The 


original requisition was contrary to Article 52, paragraph I, of the Hague Convention on 
the Laws and Customs of War on Land, as it was not made for the purposes of the 


% Lauterpacht, Annual Digest 1919-1942, p. 480. 
25 Lauterpacht, Annual Digest 1919-1942, p. 481. 
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army of occupation. Being in violation of international law . . . the requisition did not 
transfer the property in the requisitioned goods to Germany. They remained the 
property of the claimants.” 

This view is confirmed by the decision of the Nuernberg Military Tribunal, 
which took the position that acts of a state “outside its competence under 
international law” are non-obligatory.?? 


The Punishability of Foreign Official Acts. It is generally recognized 
that a state, under an old international custom, is entitled to punish 
enemy soldiers guilty of a violation of international law prior to their cap- 
ture.” It is likewise certain that this principle covers not only those 
wrongful acts which constitute common war crimes, as for instance, 
spoliation, but also those which bear the character of official acts, such 
as the use of prohibited weapons, or requisitions for the hinterland. No 
agreement exists as to whether and to what extent the perpetrator of the 
act may be exculpated on the ground of an order given by his superiors.”® 
The rule, however, is well-established that in any event criminal liability 
attaches to those persons who gave the order for the war measure illegal 
under international law. Article 443 of the British Manual of Military 
Law of 1914 provides, for example, as follows: 


It is important . .. to note that the members of the armed forces who commit 
such violations of the recognized rules of warfare as are ordered by their Government 
or their commander are not war criminals and cannot therefore be punished by the 
enemy. He may punish the officials or commanders responsible for such orders. .. . 


Hence, while in principle an official act is not imputed to the guilty 


agent, but to his home state, a state has the right under the international 
law of war to prosecute foreign organs of state even for those violations of 
international law which were committed in the form of an act of state. 
It appears that this exception from the main principle may be explained 
by the fact that in times of peace a state whose organ has violated inter- 
national law may be required to make restitution for the damage and, 
under certain circumstances, to punish the guilty agent. Such punishment 
by the home state is, however, impossible if the guilty agent has been 
captured by the enemy. Furthermore, a claim for restitution cannot be 
enforced during the war, notwithstanding Article 3 of the Hague Rules 
of Land Warfare, a provision which cannot assume any practical im- 
portance until peace negotiations have been started. Hence it would 
seem fully justifiable to recognize that as an exception to the rule pun- 
ishment of the guilty agent is left to the injured state. ‘ 


26 Lauterpacht, Annual Digest 1923-1924, p. 449. 

2741 American Journal of International Law 221 (1947). 

28 Alfred v. Verdross, Die voelkerrechtswidrige Kriegshandlung und der Strafanspruch der Staaten Guin, 
1920), and in Woerterbuch des Votheneie, Vol. I, p. 775; see also Oppenheim-L ht 
International Law, Vol. II (1944), p. 


2? See on this pose Lauterpacht, “The Law ‘2 Naxos and the Punishment of War Crimes,” British 
Yearbook of International Law (1944), pp. 71. For an opposing opinion, see F. B. Schick, 
oan _— and the Law of the Unit Nations,” 7 University of Toronto Law Journal 

( 
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The question is, however, whether this is the only exception from 
the main principle, or whether some other exceptions are recognized 
under international law. In this connection the decision in the case of 
Horn v. Mitchell (1916) should be mentioned, which has some bearing 
upon this problem. The facts in this case were as follows: The German 
non-commissioned officer, Werner Horn, who in February, 1915, had 
been convicted by the District Court of Massachusetts for transporting 
explosives, asserted before the court that he had transported the explosives 
for the sole purpose of dynamiting a Canadian bridge upon orders of 
his government, which at that time was at war with Great Britain. The 
act was therefore an act of state, he argued, and he could not be held 
criminally responsible for it. This argument was rejected by the appellate 
court, on grounds that no connection between the transportation of 
explosives in the United States and the destruction of a bridge in Canada 
could be proved. The opinion, however, stated that “Due respect to his 
[the officer’s] government would forbid us from imputing to it a national 
responsibility to the United States upon such facts.”*° Merely expressing 
the view, as it appears, that the mere assertion of the defendant that he 
acted on orders of his government was not sufficient to exculpate him 
and to justify lack of jurisdiction of the court where the act had been 
committed. An act of state exists only where an act manifests itself as 
such in its outward appearance, or where the government openly ac- 
knowledges it as its own in initially doubtful cases. In other words, acts 
of stat. under international law only are those which a government 
officially declares as such, but not concealed ones. Hence, only the per- 
petrator himself can be held responsible for any acts carried out on 
secret orders of his government. This view is confirmed by Articles 29-31 
of the Hague Rules of Land Warfare, which explicitly declare acts of 
soldiers in uniform, or not wearing a disg'tise, to be legitimate military 
actions, while those persons who proceed secretly or under false pretenses 
may be prosecuted criminally by the enemy, even though they have acted 
on secret orders of their government. Similarly, in Ex parte Quirin, those 
men who crossed the American border in civilian clothes for the purpose 
of committing acts of sabotage in the United States were held criminally 
liable,** and the Court did not even raise the rather obvious question 
whether they might possibly have acted on orders of their government. 
To be sure, the punishment of these persons took place in times of war, 
but there is no doubt that they could be held liable for such acts also in 
times of peace. This follows from the case of Horn v. Mitchell, where 
the United States was in a state of neutrality with respect to Germany. 


3% Hudson, op. cit., p. 693. 


31317 U. S. 1. See also 37 American Journal of International Law 152 ff. (1943) and C. C. Hyde, ibid., 
p. 88. 
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Thus there exists a second exception to the main principle of inter- 
national law with regard to the responsibility for acts of state. But there 
is a great difference between these two exceptions. The first applies only 
under the law of war, while the second is valid also in times of peace. 
Furthermore, under the first exception legal consequences of a criminal 
nature attach to the foreign war act as such, while under the second 
exception an act considered as an act of state by the legal order of the 
home state of the perpetrator is classified by the lex fori as a common 
crime. Thus, one and the same act is treated differently by two different 
legal orders not only as to its legal consequences, but also as far as the 
legal qualification of its factual elements is concerned. 

To these two exceptions should be added those groups of crimes 
stipulated in the London agreement of August 8, 1945, concerning the 
punishment of the major war criminals of the Axis powers. These rules, 
for the time being, constitute merely a lex specialis for a specified group 
of persons. The International Military Tribunal was therefore correct 
when it said: “He who violates the law of war cannot obtain immunity 
while acting in pursuance of the authority of the state, if the state in 
authorizing action moves outside its competence under International 
Law.” But it does by no means follow that other acts of state, which do 
not come within the purview of the jus in bello, may likewise be con- 
sidered criminal acts by the enemy. It is to be noted in this connection 
that the exceptions mentioned in this study merely limit the main prin- 
ciple of international law pertaining to acts of state without abrogating 
it.*2 Yet, it is of course possible and desirable to establish in connection 
with the Nuernberg decision other exceptions which will restrict the 
main principle even further. Thus, it would certainly be in accord with 
the spirit of the United Nations’ Charter not to recognize inhuman acts 
as acts of state, and to impute such acts in each case to those persons who 
commanded or committed them. This principle would merely signify 
a return to the ancient view, abandoned under extreme legal positivism, 
that the state is not a random collection of individuals, but an association 
which links men together in a rational and moral community.** Under 
this view, inhuman acts committed by the ruling authorities or their 
agents which obviously exceed these limits cannot be imputed to the 
collectivity governed by them, but only to those persons who commanded 
or perpetrated these acts. 


32 PF, B. Schick, following Hans Kelsen, emphasizes correctly that the principle of collective responsibility 
ional law as a general rule, and that only a few exceptions to the principle are 
recogn ized. ‘War Criminals and the Law of the United Nations,’’ 7 University of Toronto Law 
Journal 52 (1947), and the same author, “The Nuremberg Trial and the International Law of 
the Future,” 41 American Journal of International Law 779 ff. (October, 1947); especially p. 788. 
33 Grotius, De jure belli ac pacis Ill c. III/IIl. Paul Guggenheim, in Lelirbuch des Voelkerrechts (Basle, 
7), p. 164, wishes to eliminate this “‘ideological’’ element, but he overlooks the fact that an 

absolute relativism of values leads to the negation of the concept of the state. 
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I 
[) sexe the First World War it was usual for the Allies to repre- 


sent their cause as that of democracy, which was defined as the 

free and spontaneous movement of the human spirit, unfettered 
by logic. Germany, on the other hand, stood for machine-like regularity 
and cold, calculating rationality. Henri Bergson and Gustav LeBon grew 
quite eloquent on this theme. During the Second War, the roles were 
reversed. This time Germany was the country of blind instinct and wild 
emotional surges, moving in a kind of somnambulism and thinking with 
its blood. The West stood for reason and logic, for an ordered view of 
life in conformity with permanent rational values. In defiance of all 
respectable historiography, the United Nations were made the heirs of 
the cool and tranquil culture of Rome, with Christian universalism 
added, whereas Germany represented the survival of the frenetic bar- 
barism of the Nordic pagans. Even the boundary line was supplied: it 
was the Wall of Limes in southern Germany, which marked the farthest 
outpost of permanent Roman settlement. Now that the Third War is in 
the offing, the boundary line has been changed, but the protagonists 
remain much the same. The Wall of Limes has moved to the Elbe, a shift 
which makes naturalized democrats of the Germans, who a short time 
ago were regarded as the mortal foes of democracy. On the west bank 
of the Elbe today stands Christian democracy, a sort of Joan of Arc, the 
champion of reason and natural law, while atheistic Bolshevism, foe of 
this two-millenial culture, glowers from the east bank. The reader can 
document this picture from his daily paper. 

There is nothing new or out of the way about this. The Incas, before 
conquering an adjoining people, used always to spread the story that their 
enemies were cannibals and deserved what they were about to get. What 
the Incas said may or may not have been true, but it is certain that the 
current representation of the East-West dispute is false. The idea of a 
unified Christendom with a common heritage was always a myth, and 
the myth itself was shattered at the Reformation. Democracy, again, is 
the product of the spiritual individualism and the secular rationalism 
which replaced the theocratic conception of a law of nature of the 
middle ages, and is altogether inconsistent with that conception. Ten 
years ago no one would have had the face to talk the kind of history 
that is now current. 
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Truth may have a local and short-range inutility; it may be positively 
detrimental for particular purposes. But it has a long-range utility, and 
falsehood too has long-range implications and effects. 


II 


Eduard C. Lindeman thus explained the provocation for the Con- 
ference on The Scientific Spirit and Democratic Faith held in New York 
in 1943: 


World War II had, as might have been expected, opened many doors leading to 
reaction and to claims of authority. Indeed, a new authoritarian movement, almost a 
coalition although not consciously organized, had arisen in our midst. Strange voices 
using masked words were heard throughout the land, voices demanding a new authority 
in education, in morals, in government. These voices used the familiar words of the 
democratic tradition but the ideas were not of that tradition. They asked for allegiance 
to fixed principles, inflexible rules of morality, and unquestioning acceptance of a 
supernatural interpretation of human experience. On the one hand they asked for 
absolutes and on the other they seemed to demand something as experimental and as 
relative as freedom. Was this inconsistency representative of an inner contradiction, or 
was this merely a propaganda device used for the purpose of beguiling the unwary? 
The words certainly had an American flavor but the ideas behind the words stemmed 
directly from that Central European philosophy of absolutism which ultimately gave 
birth to the historical monstrosity known to us as fascism. 

ese voices came from divergent sources. There were, first of all, the elite, 
intellectuals with fine educational backgrounds in the humanities, in law, in philosophy 
and in aesthetics. These new authoritarians were almost excessively articulate but they 
were also situated in positions of great power and influence, especially in the sphere of 
education. Far below this group, measured in terms of intelligence, stood the religious 
fundamentalists who, as in the last war, found themselves again in ascendancy. Next, 
but certainly near the top of the list so far as influence goes, came certain mass-circula- 
tion publications; the editors of some of these were, no doubt, acting upon conviction 
but others had joined the reaction because they believed this trend to be inevitable 
and hence profitable. Certainly, many of their contributors revealed this form of op- 
portunism. The so-called “essentialists” in education (How easily good words are ruined 
through propaganda use, words such as fundamental and essential!) were also beginning 
to filter into the new combination of reactionary movements, and finally, a few men 
and women of wealth, fearful of the future and embittered against all progressive 
tendencies, were discovering solace among those whose faces were turned towards 
the past. 


This reaction is not new, nor was it occasioned merely by the 
events of the past decade. It is a newly emerging phase of the protest 
against the French Revolution, and all that underlay the French Revolu- 
tion, which began with Edmund Burke. Burke declared that the French 
had rejected “the religion and the law by which they were in a great 
political communion with the Christian world.”* He mourned that “the 
age of chivalry is gone: that of sophisters, economists, and calculators has 
succeeded; and the glory of Europe is extinguished forever.”* The French 
had abandoned “the ancient principles and models of the old common 
law of Europe”;* they had “destroyed all the balances and counterpoises 


1 “Introduction,” The Scientific Spirit and Democratic Faith (King’s Crown Press: New York, 1944), 
Pp. ix-x. 


2 Letters on a Regicide Peace, in Works (Harper: New York, 1855), Vol. II, p. 237. 
3 Reflections on the Revolution in France, ibid., Vol. I, p. 489. 
4 Reflections, p. 471. 
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which serve to fix the state, and to give it a steady direction; and which 
furnish sure correctives to any violent spirit which may prevail in any 
of the orders. These balances existed in their oldest constitution, and in 
the constitution of this country; and in the constitutions of all the coun- 
tries of Europe. These they rashly destroyed, and then they melted down 
the whole into one incongruous, ill-connected mass.”* In short, the 
French Revolution destroyed the formal structure of medieval pluralism 
and denied the authority of King and Church. It introduced liberty, 
equality, and democracy. 

The French Revolution made a decisive and spectacular break with 
the middle ages. But it only completed a work which had begun centuries 
earlier. The middle ages had produced an authoritarian and, within 
limits, a theocratic society. Man’s political and economic life was fixed 
for him at birth; his opinions, political and religious, were likewise pre- 
scribed, and heresy incurred the fate of the Albigenses. The Renaissance 
marked a revival of free thought, and the Reformation largely blasted 
the authority of the clergy. Secularism emerged as the dominant intel- 
lectual attitude of the seventeenth and eighteenth centuries, and modern 
science resulted. In economic life, the closed economy of the feudal 
manor and the monopolistic guild gave way, everywhere west of the 
Rhine, to the competitive economy which produced the free man and 
the free market. The French Revolution merely swept away the last 
vestiges of the middle ages. It proclaimed the freedom, spiritual, political, 
and economic, of the individual man. 

In the course of the nineteenth century authoritarian orders crumbled 
or tottered everywhere in Europe. It was observed that those nations 
where monarchy and clericalism retained command were backward in 
economic life, in science, and in education. It was assumed that individu- 
alism and secularism were inevitably the heirs of this dying culture; no 
one supposed that it could produce another child. Yet in recent years 
we have seen the reassertion of the theocratic and authoritarian ideal of 
the middle ages in Spain; we have seen a convulsive reaction against 
modernism in Italy, Germany, and Austria; we see today, in continental 
Europe, the emergence of powerful political parties, the so-called Chris- 
tion Democratic parties, dedicated to a return to the middle ages and 
supported by the largest single Christian Church and by the enormous 
financial resources of the United States. Looking back, it is possible to 
discern the historical roots of this movement, and to realize that the very 
advances of individualism pushed up a towering wave of reaction. 


5 Substance of the Speech on the Army Estimates, in Works, Vol. I, pp. 452-3. 
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Ill 


If we were to seek out the one common element in the progressive 
developments in thought since the middle ages, we would find it in the 
denial of institutional authority. With the collapse of institutional author- 
ity, beliefs which could not maintain themselves by the appeal to reason 
likewise failed. 

The denial of authority was of course nothing new. The middle ages 
had had Marsiglio and William of Occam. But it did not suit a powerful 
political movement to make use of their ideas. The Holy Roman Em- 
pire, which because of its feud with the papacy sheltered freethinkers 
like Marsiglio, was a dying institution. But when Luther, resisting bitterly, 
was forced by Ecke to make the appeal to the individual conscience, the 
ambitious German princes found his doctrines useful. Although Luther 
was obliged to deny human authority in matters of conscience, he retained 
an organized church and put it at the service of the princes, who were 
thus enabled to loot and use the church in the name of their own divinity. 
Calvinism too was authoritarian: it took up a position in the Protestant 
world parallel to that of the Roman Church in the Catholic, and insisted 
upon a theocratic society dominated by Protestant clericalism. When we 
remember who burned Bruno, we must not forget who burned Servetus. 
But the left-wing Protestant faiths—Brownists, Congregationalists, Baptists, 
Quakers, Unitarians—insisted upon freedom of religious belief. This 
brought them into collision with the state also, and the solvent of the 
anti-authoritarian spirit dissolved the traditional claims of political as well 
as religious orthodoxy. The English Civil Wars of the seventeenth 
century introduced the social compact doctrine which prepared the way 
for democracy. 

Other traditional values crumbled before the onslaught of free 
thought. Descartes in his Discourse on Method began by rejecting all 
opinions save that of his own existence. It is true that he soon restored 
the world, and Divinity as well; but free thought did not always bear 
such fruit. Supernaturalism was the first but not the only casualty. Its 
adjunct, the doctrine of natural law, yielded to utilitarian ethics, which 
itself proved a quicksand. Positivism emerged from the work of Hume 
and Kant as the modern world-view. Man is the measure of all things; 
and he himself is certified by no Sealer of Weights and Measures. He 
recognizes no authority, and he possesses none. 


IV 


All this was disturbing enough to the emotionally insecure and the 
intellectually timid, but it was not what provoked the nineteenth and 
twentieth century reaction. What dismayed Edmund Burke was the 
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dissolution of the hierarchical society of inequality and privilege by the 
legislation of the French Revolution. An authority on the Revolution has 
said: 

The drive of the French Revolution was to disengage the individual from the 
état in every sense. It was to prevent every form of determination of individual life by 
any état; it abolished the “estates” of the realm, it repudiated the very notion of 
“status,” it undertook to break up “stations in life” as lawfully influential things. It held 
that all men were of the same état (in the sense of condition, status, or station), and 
that there was only one état to which men owed any loyalty or obedience, or from 
which they obtained any benefit—this état is what we call the state. . . . The Revolution 
thus exalted the individual and the state together, and with individualism went what 
has been recognized as the totalitarian tendency of the Revolution. But the Revolutionary 
doctrine of the state is not really totalitarian, for even from the sovereign state the 
individual is, so to speak, disengaged; he remains free, a voluntary, rational, and eagerly 
participating member, one who helps to make the state, not one to be made by it— 
in short, a citizen.® 

The reaction came earliest in Germany. Fichte formulated his 
Closed Commercial State in which the hierarchical conception of society 
is restored. Society is to be functionally organized into fixed estates which 
rise rank on rank to a summative value, the state. Hegel also in his 
Philosophy of Right assigns to civil society a pluralistic and corporative 
organization; fulfilling and transcending the divisions of civil society is 
the integral value, the state. Here already is the intellectual framework 
of fascism. 

But without economic developments of an entirely unanticipated 
character, ideas of this sort would have remained what they long appeared 
to be, marginal speculations of no real importance for politics. The as- 
sumption of the French Revolution was that the principle of freedom 
would solve all economic problems (to freedom Condorcet added in- 
surance). The competitive economy released by the Revolution did lead 
to a great increase in material production; it led also to severe trade crises 
and to the establishment of two new and inescapable états, that of the 
great employer and that of the proletarian employee. Eventually these 
institutionalized themselves in the form of trade associations and cartels 
on the one side, trade unions and socialist parties on the other. The 
vision of the Revolution was gone. 

This was not the worst of it. Despite the prediction of Marx, the 
dynamics of revolution lay in neither of these classes. The struggle of 
capital and labor merely supplied the setting in which other classes, 
those disinherited by the Revolution and its consequences, were able to 
assert themselves. Three important social groups suffered serious dislo- 
cation in the nineteenth century. The aristocracy and its appendage, the 
professional military class, resented their displacement, and looked back 
to a society characterized by order, stability, discipline. The clergy lost its 


® Robert R. Palmer, “Man and Citizen: Applications of Individualism in the French Revolution,” in 
—_ A Political Theory Presented to George H. Sabine (Cornell Univ. Press: Ithaca, 1948), 
pp. " 
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lands, its prestige, its monopoly over birth, marriage, death, and education. 
The petty bourgeois—the small manufacturers, artisans, and tradesmen— 
who in central Europe survived into the late nineteenth century as a 
substantial part of the economy, were deprived of their livelihood by the 
advance of capitalism in manufacture, transportation, and distribution.’ 
In varying combinations, these groups formed the revolutionary classes 
of the twentieth-century reaction. In all cases, however, they received 
some measure of assistance from wealthy financiers and industrialists who 
were willing to abandon a laisser-faire economy for a closed economy 
which they could dominate. In Italy, fascism was created by the lower 
middle class with the assistance of great capital and mercenaries paid 
from the funds of industrialists. In Germany, National Socialism was 
chiefly the expression of a distressed lower middle class; it found allies 
among the feudal landlords of Ostelbe, the professional soldiers, and the 
Ruhr industrialists. In Austria the clergy, the petty bourgeoisie, and the 
peasantry cooperated in the institution of fascism. In Spain the feudal 
landowners, their political arm, the generals, and the higher clergy were 
the chief agents in the fascist movement. 

The social form which all these groups demanded was what we 
have come to call the corporative state. Their various ambitions coincided, 
for they all desired a hierarchical society based upon what Mussolini 
called “the irremediable, fruitful and beneficent inequality of men,” a 
frozen order which would arrest change and would guarantee to each 
class the gratification of its traditional demands. This meant a rejection 
of the French Revolution and a return to the closed economy and the 
authoritarian society of the middle ages. 

The immediate reaction to the French Revolution was literary, as in 
the monistic authoritarianism of Maistre and the pluralistic monism of 
Fichte and Hegel. The literary tradition continued in the work of Gierke 
and the formulation of pluralism. But the problem became real on the 
economic level, and it was as a practical solution of economic ills that 
corporativism emerged into prominence. Dr. Ralph Bowen® has traced 
the development of corporativist doctrine: the chief names are von 
Baader, Marlo, Gerlach, Ketteler, and Hitze. Bishop Ketteler deplored 
the fact that “the old Christian corporations have been dissolved.”® “This 
pulverization method, this chemical solution of humanity into individuals, 
into grains of dust equal in value, into particles which a puff of wind may 
scatter in all directions—this method is as false as are the suppositions on 


7 Alfred Diamant, Forerunners of Austro-German Fascism (Manuscript thesis, Indiana University), 
contains elaborate statistical data. It should be recognized, however, that the “new middle class’ 
of white-collar employees played a prominent part in the fascist revolution. See Emil Lederer, 
The State of the Masses (Norton: New York, 1940). 

8 German Theories of the Corporative State (McGraw-Hill: New York, 1947). 


® Ibid., p. 86. 
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which it rests.”*° He would substitute for individualism “the principle 
of association,” “a natural law of humanity,” which was to be found in 
the German spirit more than in any other. In 1870 the Catholic Center 
Party, in part through the influence of Ketteler, dedicated itself to “the 
preservation and strengthening of a powerful middle class in town and 
country,” and in 1873 it indorsed the demand for “the corporative re- 
construction of society,” but it soon abandoned corporativism.’* 

Pope Leo XIII’s Encyclical Letter Rerum Novarum (1891)*? is usually 
said to have made corporativism official Catholic doctrine. It does deplore 
the destruction of the “ancient workingmen’s guilds” and praise the prin- 
ciple of association, but what it chiefly recommends is Catholic trade 
unions. The Quadragesimo Anno (1931) of Pius XI is more explicitly 
corporativist, but this document too is concerned with the lot of the 
proletariat. The history of corporativist political parties shows that the 
appeal of the doctrine does not lie in this quarter. Not the industrial 
workers but the small independent proprietors longed for a restoration 
of the guild system. 

German corporativism was thrust most vigorously into politics by 
a Lutheran pastor, Adolf Stoecker, court chaplain to Wilhelm I. In 1878 
Stoecker founded the Christian Social Workers party for the purpose of 
winning back the proletariat to King and Church. He soon discovered 
that only the petty bourgeoisie offered a receptive audience for reactionary 
sentiment, so he dropped the word “Workers” from his party title and 
thereafter devoted himself to the teaching of anti-Semitism and cor- 
porativism. This is the first conjunction of these two ideas, which are 
natural allies. The myth of a Jewish conspiracy is the means by which 
a depressed middle class explains its predicament; corporativism promises 
the restoration of the status of the class in a closed hierarchical economy. 
Stoecker lost control of the movement to the “radical anti-Semites,” who 
in 1924 joined forces with Hitler.'* 

The second Christian Social party was that founded by Karl Lueger 
in Vienna. Capitalizing on the economic distress of the petty bourgeoisie, 
giving expression to its very genuine hostility to capitalism and assuaging 
its self-esteem by offering the scapegoat Jew as explanation of its plight, 
Lueger succeeded in founding a party which dominated Vienna until the 
full extension of the franchise to all classes after the First World War. 
Austrian corporativism, however, owes more to Vogelsang than to Lueger. 
After the War these strains were brought together. The Christian Social 


# Ibid., p. 81. 
11 [bid., pp. 92, 89, 96. 
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party, anti-Semitic and corporativist, guided by the cunning brain of 
Monsignor Seipel, emerged as the dominant factor in Austrian politics. 
In 1934 the Christian Socialists overthrew the republic and instituted the 
Dollfuss-Schuschnigg dictatorship, with an explicitly theocratic constitution 
and a corporativist legal order. This achievement has caused Dollfuss to 
be called “the one man whose memory deserves to be enshrined wherever 
serious thought is given to the Restoration of the Christian Social Order” 
and “the most inspiring of modern statesmen.”** It seems unfair to take 
this seriously, and to charge the corporativist philosophy with responsi- 
bility for the despotism, cruelty and dishonesty of Austrian fascism;?* nev- 
ertheless we must record the fact that the supporters of corporativism 
have never repudiated this outstanding application of their theory. 

The German National Socialist program of 1920 promised “the crea- 
tion of corporative and professional chambers,” and after the seizure 
of power in 1933 the economic life of the country was organized into 
Staende. Mussolini’s state took the formal shape of corporativism, and 
Pius XI found in the fascist “special syndical and corporative organization” 
certain advantages: “peaceful collaboration of the classes, repression of 
socialist organization and efforts, the moderating influence of a special 
magistracy,” although he found also “an excessively bureaucratic and po- 
litical character.”?7 The Portuguese dictatorship is corporativist in philoso- 
phy, and the Spanish dictatorship has made representations of the same 
sort. French corporativism has been much weaker,’* but Marshal Pétain 
undertook the introduction of a “corporative order” in 1940.1° 

Since the Second World War the Christian Democratic parties have 
adopted corporativist doctrine.2? The Christian Social party of Austria 
and the Center party of Germany have changed their names to suit the 
times. They continue to be confessional parties, although in Germany 
many Protestants who have been denied normal political expression 
through the suppression of explicitly anti-democratic parties have found 
the Christian Democratic party the most congenial of those remaining.?* 
In Italy the Popular party, which was founded in 1919 by Don Luigi 
Sturzo to carry out the mandate of Rerum Novarum, has come to power 
under the name of the Christian Democratic party. Its surprising strength 
is due in part to the support it has attracted from the monarchist and 
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fascist right.2? In France the Mouvement Républicain Populaire is the 
analogue; and similar parties exist in four other European countries. These 
parties include members from all social levels, but of course their appeal 
is strongest in those circles where traditionalism and authoritarianism con- 
stitute the native outlook on life. Their program is the hopeless dream 
of a return to the middle ages. At present their professed political orienta- 
tion is democratic, but this is in considerable measure opportunist. Gabriel 
Almond quotes the report of an observer from a British Catholic journal, 
The Tablet, in 1948: “Even today most Christian Democrats to whom I 
have talked have only a conditional belief in the democratic process; they 
frankly face the possibility that the most honest election might menace 
the Common Good.”?* This does not mean that Christian Democrats 
consciously desire the restoration of fascism. There is humane sympathy 
as well as class ambition in corporativism. They have doubtless learned 
what Pius XI is reported to have learned: “Late, too late in my life, have 
I discovered that the dangers for religion are not only on one side, but also 
on the opposite side.”** But in the light of history it seems possible to say 
that fascism is the unintended fulfillment of corporativism; only fascist 
methods can reap the harvest sown by the corporativists. 


Vv 


The nostalgia for a stable hierarchical society which finds its politico- 


economic expression in corporativism leads on the philosophical level to a 
revival of the medieval philosophy of natural law. The two ideas are 
closely related. Although corporativism is equipped with a theory of 
sovereignty, it makes at least a formal profession of pluralism by incor- 
porating the individual in groups which are supposed to fulfill his being. 
Pluralism implies as its setting a sustaining natural law. So the literature 
of corporativism and pluralism is also in considerable measure the litera- 
ture of natural law.?® 

Undoubtedly the current vogue of natural law owes much to the 
events of recent years. An eminent Calvinist theologian, Emil Brunner, 
understandably frightened by the recent war, concluded that natural law 
had been “the Western conception of justice for two thousand years. 
Its disintegration set in with the Age of Reason.”** “The totalitarian state 
is simply and solely legal positivism in political practice, the abrogation in 
actual fact of the classical and Christian idea of a ‘divine law of na- 


*2 Almond, op. cit., p. 37. 
23 Op. cit., p. 35. 


24 Alfredo Mendizabal, ‘Catholicism and Politics,” in Feliks Gross, ed., European Ideologies (Philo- 
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ture.’”*?7 He therefore proposed a return to the middle ages, including 
the adoption of the corporative principle.2* The spectacle of a Calvinist 
attempting to come to terms with St. Thomas Aquinas is not without its 
entertaining side, and one should recognize Brunner’s fidelity to his creed 
by admitting that he does not altogether succeed in the endeavor. In fact 
natural law is very largely a Catholic property, and the most conspicuous 
champion of natural law today is a Catholic layman, Jacques Maritain.?® 

The idea of natural law has been used for two radically different 
purposes. As an offshoot of Cynicism, it was originally a challenge to and 
a repudiation of all human authority. In the hands of St. Thomas, how- 
ever, it was made the justification for authority. The divine and rational 
plan which organized the universe established all institutions and gave to 
the hierarchical society of the middle ages the sanction of God’s indorse- 
ment. Natural law ceased to operate as a repudiation of institutional 
jurisdiction; instead it was employed to confer jurisdiction. The state was 
inferior to the Church, but it had a moral claim to obedience. “Thus 
the profound meaning to assigning this relative value to the end of the 
state is not a depreciation of the moral nature and value of the state. On 
the contrary, this insertion of the end of the state into the supereminent 
moral order gives to the state a moral dignity as a servant to the eternal, 
transcendental end of man.” *° 

In this usage natural law is authoritarian. Its function is to pro- 
vide a moral justification for the exercise of political power. Hans Kelsen 
has recognized this: 

The philosophy of state and law of this so-called “idealistic” dualism unfolds 
itself in complete parallel to its philosophy of nature. It is far removed from the 
assumption that justice resides only beyond positive law; it regards the political order 
of positive law as a system of perfectly valid “ought” norms and by no means as 
the mere expression of naked force. . . . Positive law must accordingly be regarded, if 
not as perfect, yet as the best possible approximate reproduction of natural law, and 
any positive law must be admitted to have the innate tendency to resemble the original 
image. . . . Within the system of idealistic dualism there is the obvious tendency to 
legitimize the positive law of the State as just, as that which is humanly possible, and to 
heighten, or even to render absolute, its claim to validity by regarding it as an emanation 
of divine natural law.” 

The social function of natural law is therefore conservative. 

This is widely denied. In the revision of history which has recently 
become popular, democracy is identified not with the libertarian principles 
of the Reformation and the French Revolution but with the teachings of 
the Jesuit writers of the late sixteenth century, Bellarmine, Mariana, and 
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Suarez.*? Certainly these authors did advocate resistance to the state, and 
even tyrannicide. But it is a mistake to consider their views as for that 
reason anti-authoritarian. They taught resistance in the name of divine 
and natural law, and the custodian of this law was the Church. Above 
secular authority they placed clerical authority, as in Bellarmine’s “in- 
direct” power of the pope. An authoritative writer puts it thus: “to 
the Church belongs the power to judge the sins of the political power 
and to proclaim what is morally right or wrong in politics upon the basis 
of natural law or positive divine law.” ** 

A similar situation has existed in American constitutional law. It is a 
commonplace that American judges in invalidating state and national laws 
have often relied upon natural law assumptions. Nevertheless it is not 
always accurate to call this practice, as Professor Corwin does in his recent 
book, “liberty against government.”** The judges are government; the 
“liberty” which they have protected has as its substantive content simply 
the laws which they have laid down by virtue of a jurisdiction conferred 
upon them by a “higher law.” In the Bertrand Russell case Justice 
McGeehan ruled that a court of equity has inherent power to protect 
youth from teachings which conflict with “the law of nature and of 
Nature’s God.”** Here natural law is used in one of its congenial roles— 
to suppress freedom of thought. The very idea of liberty emerged in the 
modern world as a consequence of the abandonment of natural law;** 
to speak of natural law as a protector of liberty is a travesty. 

In sharp contrast with natural law as the apology and instrument of 
constituted authority is the doctrine of natural rights. The natural rights 
philosophy arose in the seventeenth century as an expression of individu- 
alism. It did not undertake to confer jurisdiction or to sanctify law; its 
purpose was to challenge government. It set up “the idea of the just and 
natural order which is confronted with positive law and the real state to 
expose them in their essential nothingness.” ** Implicit in this contrast is 
legal positivism. Talk about the indebtedness of Locke to the “judicious 


32 See, for example, Mendizabal, op. cit. Jacques Maritain in his Christianity and Democracy (Scribner: 
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fesses to contain prescriptions for the whole range of human life. 

Kay s coun of Higher Education of the City of New York, 173 Misc. 943, 18 N. Y. S. (2d) 

( le 


36 See Guido de Ruggiero, The History of European Liberalism (Oxford Univ. Press: New York, 1927). 
37 Kelsen, op. cit., p. 427. 
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Hooker” has obscured the fact pointed out by one acute student, that at 
bottom both Locke and Rousseau “meant by government as such the 
same as Hobbes and Bentham meant.”** At the political level the doc- 
trine of natural rights recognizes the distinction between fact and value 
by which Hume later overthrew the natural law philosophy. There is a 
kinship not only temperamental but methodological between the ra- 
tionalism and anti-clericalism of the seventeenth century and the skep- 
ticism of the eighteenth. What links them is reliance upon private 
judgment, which destroys the institutional monopoly of righteousness and 
rightness taught by natural law. 

Contemporary writers on natural law find it convenient to lay claim 
to Thomas Jefferson*® and indeed to everyone who recognizes any other 
than a subjective sanction of ethics. This ignores the fact that one can 
believe, as John Austin believed, in a “divine law” without confusing it 
with positive law.*® This sort of argument is also specious in another 
respect, for nothing is clearer than that the intuitionalist ethics of Locke 
and Jefferson is completely at variance with the natural law philosophy.** 

The state which rests upon natural law has the duty of implementing 

Jurisdiction based upon truth implies persecution. St. Thomas said 
that “heretics not only may be excommunicated but also may justly be 
put to death.” 42 The papal Syllabus of Errors of 1864 condemned the 
proposition that “every man is free to embrace and profess the religion 
he is led by the only light of his reason to find as being the true one,” 
and declared “subject to anathema” the teaching that Protestants must 
necessarily “enjoy the public exercise of their own worship” in Catholic 
countries.** Monsignor John A. Ryan, the leading American corporativist,** 
put it thus: 


But Pope Leo goes further. He declares that the State must not only “have a care 
for religion,” but recognize the true religion. This means the form of religion professed 
by the Catholic Church. It is a thoroughly logical position. If the State is under moral 
compulsion to profess and promote religion, it is obviously obliged to profess and 
promote only the religion that is true; for no individual, no group of individuals, no 
society, no State is justified in supporting error or in according to error the same 
recognition as to truth. 

Those who deny this principle may practically all be included within three 
classes: First, those who hold that truth will by its own power speedily overcome error, 
and that the State should consequently assume an attitude of impartiality toward both; 


38 Wilfrid Harrison, Introduction to Bentham’s A Fragment op on Government (Macmillan: New York, 
1948 xl y of Will 


» p. xilvi. On ke, see the careful Imoore a John Locke and the 
Doctrine of Majority Rule ‘Univ. of Illinois Press: Urbana, 1941), p. 104. 


39 A curious example of this literature is Harold R. McKinnon he Higher bro (Gillick Press: Berke- 
ley, ee © , which places in a single tradition Sophocles, Plato, Aristotle, Cicero, St. Paul, 
St. Augustine, St. Thomas, Bellarmine, Suarez, Hooker, Sidney, Blackstone, Pollock and Roscoe 
Pound, with others too numerous to mention. 


# Lectures on Jurisprudence, Lectures 1-2. 
41 See isn A. roy and Francis J. Boland, Catholic Principles of Politics (Macmillan: New York, 
» PP. . 


42 Summa Theologica, II-II, Q. xi, ad 3. 
43 See also the Encyclical “Immortale Dei’’ (1885) in Husslein, op. cit., Vol. I, p. 65. 
4 See his A Better Economic Order (Harper: New York, 1935). 
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second, those who assume that all forms of religion are equally good and true; third, 
those who hold that it is impossible to know which is the true one. The first theory 
is contradicted and refuted by the persistence of a hundred errors side by side with 
truth for centuries. In the long run and with sufficient enlightenment, truth will be 
sufficiently mighty to prevail by its own force and momentum, but its victory can be 
greatly hastened by judicious assistance from the State and, indeed, from every other 
kind of organized social power. The successful opposition of the Church to the 
Protestant Reformation in those countries where the Church had the sympathy and 
assistance of the State, is but one of a vast number of historical illustrations. Against 
the theory that all forms of religion are equally sound, it is sufficient to cite the principle 
of contradiction; two contradictory principles cannot be true, any more than yes can be 
identified with no. Finally, it is not impossible to know which religion is the right one, 
inasmuch as the Church of Christ comes before men with credentials sufficient to 
convince all those who will deliberately examine the evidence with a will to believe.“ 


The same argument justifies suppression of free speech. The Syllabus 
declared that “the full power given to all of overtly and publicly mani- 
festing their opinions and their ideas, of all kinds whatever, conduce to 
corrupt the morals and minds of the people and to the propagation of 
the pest of indifferentism.” We have the testimony of Justice Holmes 
that “Persecution for the expression of opinions seems to me perfectly 
logical. If you have no doubt of your premises or your power and wish a 
certain result with all your heart you naturally express your wishes in 
law and sweep away all opposition.” ** 

But persecution reflects uncertainty even more than certitude. It 
would not occur to legislators to pass laws for the suppression of those who 
deny the existence of the sun and the moon. It is only the absolute truths 
which are incapable of demonstration that need to be vindicated by the 
public power.*? The doctrine of natural law, by clothing received opinion 
with intellectual respectability, undertakes to justify the suppression of 
competing ideas. By and large, this is the purpose of all jurisprudences 
which confuse what Bentham distinguished as descriptive and censorial 
jurisprudence, and attempt to assign a necessary substantive content to 
law. German National Socialist jurisprudence, the law of “blood and 
soil,” was, as its historical origins show, generically the same thing as 
natural law. It is curious to find it so often said that legal positivism 
opens the door to the totalitarian state.** Legal positivism denies moral 
authority to the state; it asserts that law as such has no moral sanction, 


** Ryan and Bolland, op. cit., p. 314. 


** Abrams v. United States, 250 U.S. 616, 630 (1919). It is only ‘“‘when men have realized that time has 
upset — fighting faiths” that they “come to believe even more than they believe the founda- 
e 


tions of their own conduct that the ultimate good desired is better reached by free trade in 
ideas.” Loc. cit. 


‘TSir James Fitzjames Stephen, in attacking Mill’s On Liberty in his Liberty, uality, Fraternit 
(Smith, Elder and €o.: London, 1873) says (p. 37) that it is possible - Rye ne oe 
of the existence of London Bridge. This, he thinks, justifies censorship. Yet it would possible 
for an absolute political power, di bsol truth, to persuade most of the people of 


° 
the earth that London Bridge did not exist. Much more extraordinary feats have been ac- 
complished. 





#8 Brunner, %, &-, Chap. 1; McKinnon, op. cit.; Edgar Bodenheimer, “Recent Trends in European 
Legal jought—West and East,” Western Political Quarterly, Vol. Il, p. 48 (1949); Lon L. 
Fuller, The Law in Quest of Itself (Foundation Press: Chicago, 1940), p. 122. 
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and thus preserves morality as an independent critic of law. Natural law, 
on the other hand, sanctifies authority and forecloses criticism. This is 
precisely what we mean by totalitarian. 


VI 


The reactionary movement which finds its expression in corporativism 
and natural law has a firm basis in the European social structure. It is 
true that there were “two Germanies,” but they were not Latin and pagan 
Germanies. There were two Germanies as there are two Frances:*® the 
one, the child of the Revolution, standing for intellectual and political 
freedom; the other, traditionalist, authoritarian, clerical, looking to a 
restoration of the Old Regime. 

This basis for reaction does not exist in the United States. There is 
no formal aristocracy, and our clergy have neither the power nor the 
ambition of the European. There is no memory of a guild economy to 
draw the lower middle class to corporativism. Indeed, the experiment 
with corporativism under the NRA aroused enthusiasm only in big 
business, which is of course the natural beneficiary of the corporativist 
principle.®® Nevertheless the reaction of which Professor Lindeman 
wrote®! has grown measurably in recent years. Of literary symptoms, the 
most prominent is the vogue of natural law. Undoubtedly the chief cause 
of this development is fear. In the face of a dissolving world, the myth of 
a natural order gives comfort to those who have the capacity for self- 
delusion. The profound social convulsions of the twentieth century can be 
regarded as mere temporary suspensions of cosmic orderliness, to be re- 
dressed by the punishment of the small group of wilful and sinful con- 
spirators who have interrupted the natural harmony of the world. This 
appears to be the explanation of the Nuremberg trials, which vindicated 
“the rule of law” in the very teeth of positive law. Likewise the North 
Atlantic Pact wistfully recites that its purpose is to insure “the rule of 
law.”®?. This reading of a world which is palpably in a state of revolu- 
tionary change suggests the Freudian retreat to the womb; it is no fit tool 
of social analysis, but it appears to be the point of departure for our 
statesmen. 

The same fear manifests itself elsewhere —in suspicion and sup- 
pression of unorthodox opinions, and punitive action toward the unortho- 
dox; in the adoption of fascist standards of loyalty; in the attempt to in- 


49 Muret, op. cit., p. 217. 

% The dissatisfaction of industrialists with Section 7a, which permitted unioni of ploy should 
not be permitted to obscure their gratification at suspension of the anti-trust laws and at the 
opportunity of framing codes for the elimination of “unfair”? competition within the industry. 

51 Supra, p. 194. 

52:On the illegality of the Pact see F. Schick, “Peace on Trial—A Study of Defense in International 
Organization,” Western Politica ‘Quarterly, Vol. Il, p. 1 (1949). 
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sulate America against every form of novelty and change. The same cause 
seems to be responsible for the abandonment by the United States since 
March of 1947 of all serious attempts to solve international problems 
through the United Nations, a retreat officially attributed to vaguely 
identified provocations which, when one considers that the peace of the 
world is at stake, must be regarded as inadequate justifications for such 
an action. Certainly we live in a dangerous world. The times are 


As full of peril and adventurous spirit 
As to o’erewalk a current roaring loud 
On the unsteadfast footing of a spear. 


Armaments and military alliances are a recoil from the roaring current; 
but there is no escaping the future. Perforce the political elements in 
continental Europe with which we conclude alliances are the reactionary 
social classes. This is an alliance not so much against Russia as against 
Time; it is our own future we dread. But our inward apprehensions have 
been externalized upon Russia, and this has momentous political conse- 
quences. A distinguished political scientist has advanced this analysis 
and has predicted the outcome: “The world will be riven in two camps, 
hostile, watchful and ready to spring. Both will be totalitarian, both 
committed to violence.” 5* . 

Does this mean that America has come full circle? The Declaration 
of Independence made more than a political rupture. It set up the ideals 
of liberty and equality against authority and hierarchy. The New World 
was made independent of the Old World and the Old Regime. But iso- 
lation could not continue, and the North Atlantic Pact is not merely a 
recognition of interdependence but a Declaration of Dependence, de- 
pendence upon the survivals of feudalism. We stand on the threshold of 
that return to the middle ages which the Germans essayed. It led them to 
Dachau and to Belsen; it led them also to Stalingrad. 


Nodes Peffer, ‘Democracy Losing by Default,” Political Science Quarterly, Vol. LXIII, p. 338 
( > 





THE GERMAN PROBLEM IN 1948 
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HROUGHOUT 1948 as in the preceding three years, the German 
Tae was in the forefront of public discussion, but the terms of 
reference for it were different from what they had been. With the 
failure of the London Council of Foreign Ministers in December, 1947, 
followed within six months by the disruption of the Allied Control 
Authority for Germany and the Allied Kommandatura for Berlin, even 
the fiction of quadripartite rule for the entire country disappeared. West- 
ern tripartism and Soviet unilateralism squarely opposed each other. The 
result was a tense, crowded and eventful year with a long record of 
proposals, accomplishments, and failures. Without attempting to consider 
all the items in the record of 1948,? attention will be focussed on the 
main subjects of controversy. For the most part, these consisted of the 
recommendations which the London Tripartite Conference (the United 
States, Britain, and France) formulated and with which the three Benelux 
states (Belgium, The Netherlands and Luxembourg) were also associated.? 
Berlin, the topic which, during the last half of 1948, bulked largest 
in the newspapers, was not in the London recommendations. However, 
the Berlin blockade was and is obviously the Russian reaction to the 
London program. That the Russians would oppose tripartism was prob- 
ably assumed by the London conferees, but it may be doubted that the 
full scope of the Berlin crisis was foreseen. Otherwise, the Western Allies 
would not have so casually moved the sine die adjournment of the 
London Council of Foreign Ministers without at least some reference to 
a possible future meeting. The consequence was that, at the Moscow 
negotiations on Berlin in the summer of 1948, the West was forced to 
agree to another session of the Council of Foreign Ministers on Germany 
even though Western representatives had previously asserted that they 
would not negotiate under duress. This is not to imply that the London 
Council of Foreign Ministers could have succeeded. After Russia rejected 
the Marshall Plan and organized the Cominform, any such result was 
clearly out of the question. 
1The substance of this article was presented as a round table paper at the annual meeting of the 
American Political Science Association, Chicago, December 28-30, 1948. From August, 1945 to 
August, 1947, and again in the summer of 1948, the author was successively branch chief, 
deputy director, and consultant of the Civil Administration Division, Office of Military Gov- 


ernment for Germany (US). However, the views expressed here are merely personal and in 
no sense official. 


2See “London Conf ’ Department of State Bulletin, Vol. XVIII 
1948), pp. 807-13. Ps yen tom in yon a February 23 to March 6; were continued in 
tlin at the end of March; and were finished in London, April 20 to June ‘L.. For the purpose 

of drafting the Ruhr statute, conversations were resumed in London on November 11, and were 
concluded on December 21. 
208 
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Among the London Tripartite Conference recommendations was the 
decision to include “Bizonia” * and the French zone in the Organization 
for European Economic Cooperation. This was put into effect on April 16 
shortly after President Truman approved the Foreign Assistance Act of 
1948. However, the step had already been clearly foreshadowed in the 
report which the sixteen nation Committee on European Economic Co- 
operation signed at Paris in September, 1947, the report which ushered 
in a new approach to the German problem. If it is difficult for sixteen 
European nations to cooperate in the European Recovery Program, it is 
equally difficult for Western Germany where there are conflicts of policy 
and jurisdiction between American, British, and French military govern- 
ments, the German authorities, and the Economic Cooperation Adminis- 
tration. Eventually there must be a simplification which will place di- 
rectly upon German agencies the same responsibilities for ERP funds as 
other countries have to the ECA. This, of course, involves a West Ger- 
man government which was proposed by the London recommendations 
and about which more will be said later. 

Obviously, such a government cannot succeed unless it rests upon a 
reasonably firm economic basis. Progress toward that goal has been made 
since uniform currency reform was initiated in the three Western zones 
on June 20; the country has turned the corner. There are, however, 
many painful adjustments which still need to be made, and many ques- 
tions which only the future can answer. Western Germany, with its 
crowded population swollen by expellees and refugees and with its loss 
of important agricultural lands and resources in the East, is even more 
dependent than Western Europe on a substantial revival of East-West 
trade within Europe. The efforts of the United Nations Economic Com- 
mission for Europe to further such a revival are praiseworthy even though 
the results thus far have not been too impressive. 

A second London Conference decision had to do with the Ruhr. A 
prime factor in admitting Western Germany to the ERP was the recog- 
nition of the major contribution which the Ruhr could make to that 
program. How could this contribution be given without risk of again 
developing Germany’s great arsenal for aggressive war? How could 
France’s perennial security fears be overcome? After a long struggle, the 
conferees reached a compromise. There would be no political separation 
of the area from Germany, but there would be an International Authority 
for the Ruhr on which the United States, Britain, France, the Benelux 
countries, and Germany would be represented. The Authority would not 


3 “Bizonia” is the unofficial name for the combined United States and British zones. On the 1948 
changes in bizonal organization, see The Evolution of Bizonal Organization Gate. 2nd_ ed., 
August, 1948), a detailed report prepared by the Civil Administration Division, ce of Military 
Government for Germany (US). 
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control production but would have full right to receive and secure infor- 
mation about production. However, it would have the power to allocate 
Ruhr coal, coke, and steel between German consumption and export. 
The purpose was both to prevent Ruhr industry from becoming an instru- 
ment of aggression, and to help all nations participating in the ERP. In 
addition to the power of allocation, the London recommendations con- 
tained general safeguards for the maintenance of German disarmament 
and demilitarization, safeguards to be enforced by a tripartite military 
security board and a system of inspection. 

The Ruhr compromise and the London recommendations as a whole 
provoked strong opposition in the French National Assembly which barely 
mustered enough votes on June 17 to approve them. The Assembly re- 
affirmed the French thesis that the Ruhr mines and basic industries 
should be expropriated and internationalized; and it directed the French 
foreign minister to press for international control not only of allocation 
but also of production and management. 

The London conference did not write a detailed agreement on the 
International Authority for the Ruhr. It elaborated the principles* on 
which such agreement should be based and left the drafting to a second 
London conference (November 11—December 21) which formulated a 
detailed Ruhr statute.5 There is need for haste if the whole time table 
of the original London recommendations is not to be completely out of 
gear. It will be recalled that the Western Allies agreed that the Inter- 
national Authority for the Ruhr must be in operation before the estab- 
lishment of the West German government. 

There are doubtless many reasons for the slowness of tripartite nego- 
tiations. French and Anglo-American differences about German policy 
are of long standing and French capacity for “dragging the feet” is phe- 
nomenal. It may even be suspected that part of the dragging was moti- 
vated by the assumption that John Foster Dulles would be the next 
American secretary of state, in which case the views of France might be 
listened to with greater sympathy. In fairness, one must recognize the basic 
weakness of the French government; caught between the Communists and 
de Gaulle, it does not have much room for maneuvering. 

The second London conference began in an atmosphere of contro- 
versy engendered by the Clay-Robertson Law No. 75 which was promul- 
gated on November 10. The French regarded this as a very “sour note” 
on which to resume the London talks on the Ruhr statute. What the 
law did was to transfer the management of the Ruhr coal, iron and steel 


“See the text of the statement of principles, Department of State Bulletin, Vol. XVIII (1948), pp. 809-10. 
5See the text of the Ruhr statute, ibid., Vol. XX (1949), pp. 43-52. 
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industries to German trustees during the remainder of the control period 
by the occupying powers. It aimed to increase German responsibilities 
but with continued Allied supervision. The preamble of the law partic- 
ularly offended the French; it stated that the future freely elected German 
government would decide on the ownership of the industries. 

In the opinion of the writer, General Clay was unjustly criticized 
for Law No. 75. It was not a bolt suddenly launched from the blue but 
was the logical outcome of the whole course of previous developments. 
In the arguments with the British on the socialization of industry, Clay 
has maintained that, while he personally believes in the system of free 
private enterprise, the question is one for the Germans themselves to 
decide by democratic methods. For industries of national importance, the 
decision should be made at the national level by a federal German gov- 
ernment. From the beginning of his service in Germany, Clay has held 
that the Germans can only learn democratic self-government by being 
given ever-increasing responsibilities, starting at the lowest level and 
working upwards—from the Gemeinde to the Kreis, from the Kreis to 
the Land, from the Land to the Landerrat, and from the Landerrat to 
Bizonia. Now there is a federal constitutional convention meeting at 
Bonn. It seems scarcely consistent with Allied democratization policy to 
say to these Germans, who represent all the Western zones, “Gentlemen, 
the Ruhr, the one great asset which is left to Germany, the foundation 
on which your own recovery and that of Western Europe is dependent, 
is nevertheless a subject about which you will have very little voice.” 

The storm raised in France by Law No. 75 had almost immediate 
results. On November 24, Secretary Marshall assured the French that on 
January 1, 1949, they would have representation on the United States— 
British coal and steel control groups in the Ruhr, without waiting for the 
complete fusion of the French zone with Bizonia. In addition, the London 
conference on the Ruhr statute went much beyond the original recom- 
mendations in meeting the French demands. 

Naturally, such action produced repercussions in Germany. It will 
be recalled that the initial German reactions in June, 1948, to the London 
recommendations were unfavorable. The Germans were kept in the dark 
about them and had no part in their making. That process was repeated 
in the drafting of the Ruhr statute. It is to be regretted that a few Ger- 
man representatives were not invited to the 1948 London conversations, 
not as full participants but at least with the right to be heard. It is not 
enough to say, as Secretary Marshall did on November 24, that “Final 
determination of the security problem of Europe in relation to the Ruhr 
must await the peace treaty.” There are many questions awaiting the 
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peace treaty, but will they wait? Even without a treaty, much can be 
done if the Western Allies are willing to substitute consultation and 
conference with the Germans in place of unilateral action and fait 
accompli. 


Turning now to the London recommendations on governmental or- 
ganization, the June 7th communiqué has the following to say: 


They [the delegates] recognize, taking into account the present situation, that it 
is necessary to give the German people the opportunity to achieve on the basis of a 
free and democratic form of government the eventual re-establishment of German 
unity at present disrupted. In these circumstances they have reached the conclusion that 
it would be desirable that the German people in the different states should now be free 
to establish for themselves the political organization and institutions which will enable 
them to assume those governmental responsibilities which are compatible with the 
minimum requirements of the occupation and control and which ultimately will enable 
them to assume full governmental responsibility. The delegates consider that the people 
in the states will wish to establish a constitution with provisions which will allow all 
the German states to subscribe as soon as circumstances permit.® 


The communiqué concludes: 


The present recommendations, which in no way preclude and on the contrary 
should facilitate eventual 4-power agreement on the German problem, are designed 
to solve the urgent political and economic problems arising out of the present situation 
in Germany. Because of the previous failure to reach comprehensive 4-power decisions 
on Germany, the measures recommended mark a step forward in the policy which the 
powers represented at these talks are determined to follow with respect to the economic 
reconstruction of western Europe, including Germany, and with respect to the estab- 
lishment of a basis for the participation of a democratic Germany in the community 
of free peoples.’ 


Several points in these quotations require emphasis. In the first place, 
what is proposed is not the partition of Germany but the eventual re- 
establishment of Germany unity. A door will be left open in the federal 
constitution so as to allow the Soviet zone Lander to join “as soon as 
circumstances permit.” 

Secondly, there is the frank recognition that, for the present, direct 
four power negotiations cannot solve the problem of German unity. There- 
fore, without ruling out the possibility of ultimate four power agree- 
ment, the immediate task is to put the Germans in a position where 
they can work on the problem themselves through a duly constituted 
West German government. The Soviet Union already has its plans for 
an East German government, claiming to speak for all Germany and pre- 
sumably able to take over when and if the Soviet occupation forces are 
withdrawn. These plans pose very real questions for the Western Allies, 
questions not unlike those which Russia has already raised in Northern 
Korea. 


* Department of State Bulletin, Vol. XVIII (1948), p. 807. 
1 Ibid., p. 808. 
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How shall a Soviet offer to withdraw the occupation forces be met? 
That such a proposal appeals to Germans cannot be denied. Occupation 
armies are never popular with the indigenous population even though 
there may be degrees of unpopularity. On the other hand, the London 
recommendations positively state that there will be no general withdrawal 
of American, British, and French forces from Germany without prior 
consultation and not before the peace of Europe is secured. When, on 
October 27, General Robertson spoke about a possible withdrawal, he was 
promptly disavowed by the Foreign Office. In this connection, one must 
keep in mind all the developments from Bevin’s House of Commons 
speech of January 22, 1948 on West European Union to the North 
Atlantic Treaty of 1949. When the occupation forces are fitted into these 
plans, a withdrawal of the Western troops to the Rhine and Ruhr areas 
is a possibility. 

But in that case, what is to be done about the vast German police 
force which the Russians are said to be building up in their zone? Will 
the West Germans feel secure, particularly in the Lander adjacent to 
the Soviet zone from which the Western troops have been pulled back? 
Will they ask for more police or even an army of their own? Any re- 
creation of a German army is certainly to be viewed with great caution 
and should be examined, if at all, only within the framework of the 
North Atlantic Treaty. 

The third point relates to the possible relationships of the East and 
West German governments, assuming that each is established and has 
some independent powers of action. Formal union of the two will prob- 
ably be out of the question for the immediate future, but various ad hoc 
arrangements can be effected which would mitigate the worst conse- 
quences of the present split. There are already precedents for ad hoc 
arrangements like those which were considered by the Munich confer- 
ence of ministers-president in June, 1947, when all four zones were rep- 
resented. Although this conference ended in failure, the Allied military 
governments were much more to blame for this result than were the 
Germans. On certain economic questions, the proposals of the ministers- 
president of both Eastern and Western Germany were not far apart. 
Once the two governments are set up, the possibilities of agreement 
should be explored again. In view of the precarious condition of the 
Soviet zone economy, it would be difficult for German Communists to 
take a completely negative position toward East-West negotiations be- 
tween Germans. 

It is likewise not inconceivable that the East and West German 
governments could work out an interim solution for Berlin if they were 
given the opportunity to do so. The Berlin airlift is not a permanent 
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solution, but it does buy time. That is, it buys time until there is a West 
German government established which can be asked to try to resolve 
the Berlin crisis. is it unreasonable to suppose that Germans, freed from 
military government pressure, could not find answers of some sort for 
the Berlin currency and other questions? 

Other London recommendations relate to the constitution and to 
the territorial reorganization of the Germam Lander so as to create appro- 
priate units of a federal system. The thorny question of territorial re- 
organization means in the first place the consolidation of Wiirttemberg 
and Baden (at present divided into three “rump” states) into a single 
state. There is strong German support for such a consolidation but imme- 
diate action is not likely. Notwithstanding the synthetic character of the 
French zone and its Lander, French objections and claims will not be 
easily satisfied. Article 24 of the Bonn draft constitution stipulates that 
territorial reorganization shall be accomplished by federal law within 
three years of the constitution’s effective date.*® 

As for the constitution, the ministers-president of the Western zones 
were authorized to call a constitutional convention charged with prepar- 
ing a constitution for a federal form of government. The constitution 
must guarantee the rights of individuals, adequately protect the rights of 
the states, and provide for adequate central authority. This document 
is now being drafted by a convention of sixty-five delegates, elected by 
the Landtage of the individual states, and in session at Bonn since Sep- 
tember 1, 1948.9 Because the delegates do not wish to be accused of 
splitting their country, the convention calls itself the “parlamentarischer 
Rat” rather than the “verfassunggebende Versammlung.” Likewise, they 
have shied away from the word “constitution” because it suggests some- 
thing permanent and definitive. Instead, they have chosen as the title, 
“Basic Law (Grundgesetz) for the Federal Republic of Germany.” *° 

It was originally hoped that the convention would complete its labors 
in three months or less, but there have been several delaying factors. In 
the first place, there was the possibility that the negotiations over the 
Berlin blockade would lead to a new meeting of the Council of Foreign 
Ministers on the whole German question. Secondly, differences of opinion 
had to be resolved within the convention on important questions such 


8See Arts. 24 and 25 on territorial reorganization, Draft Basic Law as passed by the Main Committee. 
(Mimeographed English translation prepared by Civil Administration Division, Office of Military 
Government for Germany (US), January, 1949.) 

®See John Elliott, ‘‘Constitution-Making at Bonn,” in Information Bulletin, Office of Military Gov- 
ernment for Germany (US), No. 145, Oct. 5, 1948, pp. 7-10. Prior to the meeting of the con- 
vention, various draft c and prop were pared by German pane parties, 
groups, and individuals. The more important of these have been bl and 
mimeographed by Civil Administration Division, OMGUS, in a report entitled German Con- 
oy ae (Frankfurt, Oct., _,1948). Dr. Arnold Brecht, while serving as consultant to 
CAD, OMGUS last » Prep a valuable comparative analysis of these drafts which is 
rw hy in the report. 

% See title and preamble, Draft Basic Law, as cited in note 8. 
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as the distribution of the taxing powers between the federal and state 
governments, and on the composition and powers of the upper house 
(Bundesrat versus Senate). These in large measure reflected the pre- 
viously existing inter-party and intra-party differences concerning the na- 
ture of the future constitution. Thirdly, there was disagreement as to 
how the constitution should be ratified. The London recommendations 
call for ratification by popular vote in each state, approval by two-thirds 
of the states being necessary. The Germans at first urged ratification by 
the Landtage as being more in keeping with a provisional government 
and as affording less opportunity for Communist campaign propaganda 
against partition. 

Last but far from least, there have been differences between the 
military governors themselves with respect to the occupation statute and 
the reorganization of military government. The Germans are more inter- 
ested in the occupation statute than in the constitution. The Bonn dele- 
gates have been promised that they would get to see the draft of the 
occupation statute in ample time to consider it before the final reading 
of the constitution in plenary session. However, when the Germans 
brought a preliminary draft of the constitution to the military governors 
on December 17, all they could find out about the occupation statute 
was that military government disagreements concerning it had been re- 
ferred to governmental levels. In view of these complications, it is not 
surprising that earlier Allied predictions about the new government being 
established in January, 1949, did not prove correct. 

Notwithstanding some newspaper discussion, the occupation statute 
and the reorganization of military government are still highly classified 
subjects on which one is not yet free to comment in detail. However, 
the problem of the occupation statute is simply stated. What shall be 
the relations of the occupying powers to the German authorities and 
population after the establishment of the West German government? 
In the absence of a peace treaty, these relationships urgently require defi- 
nition and clarification. The Germans are still paying occupation costs 
estimated at between 3% and 5 billion Deutsche marks. Naturally, they 
want these costs reduced, but can they be reduced without a drastic 
reorganization and curtailment of military government in the three West- 
ern zones? It is no easier to abolish military government agencies in 
Germany than it is to abolish federal agencies in Washington. In some 
ways, it is more difficult. At least the Hoover Commission did not have 
to consider the British and French points of view. 

The discussion of the record of 1948 would not be complete with- 
out a brief reference to the great change which has come over Ameri- 
can military government since V-E Day. Less and less it speaks and acts 
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in terms of fiat and command and more and more in terms of cultural 
exchange, cooperation, and influence. For example, the Civil Adminis- 
tration Division of OMGUS is not only concerned with the questions 
previously discussed in this article, but it is also engaged in a large cul- 
tural exchange program.'! This program involves the exchange of politi- 
cal science literature and personnel. German officials and political leaders 
are being sent to the United States, and American officials, political scien- 
tists, and civic leaders are being sent to Germany. There are similar 
programs for the Education and Cultural Relations Division, the Infor- 
mation Services Division, etc. The division projects are correlated through 
an Interdivisional Reorientation Committee which was established in 
OMGUS headquarters on July 26, 1948. In the long run, such pro- 
grams may well prove to be among the most significant accomplishments 
of American military government in Germany. 


11Sce the 73-page report prepared by CAD under date of December 20, 1948, and entitled The 
Governmental Affairs Cultural Exchange Program, 1948-1949. 
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HE recent political scene in Finland has been highlighted by the 

“treaty of friendship, cooperation and mutual aid” with the Soviet 

Union, the conclusion of a new trade agreement with the U.S.S.R., 
and by Moscow’s halving the remaining reparations payments. Despite in- 
creasing propaganda attacks and other pressure from their mighty neigh- 
bor, the Finns have continued to give further evidence of sturdy inde- 
pendence and have held a general election, opened a new Diet, ousted 
the Communist Minister of Interior, and replaced the Mauno Pekkala 
government, which had been in office since March 26, 1946, by the 
Fagerholm Social Democratic ministry. Despite increasing propaganda at- 
tacks and other pressure from their mighty neighbor, the Finns have 
continued to give further evidence of sturdy independence. 

Although late in March, 1948, Hertta Kuusinen, Finland’s leading 
Communist, asserted that “the road of Czechoslovakia is the road for us,” 
the Finnish people have preferred to travel a road between the East and 
the West. While obviously within the Soviet orbit, Finland has been 
correctly described as a Third Force in that orbit.? It is not yet behind 
the Iron Curtain. Measured in a tolerable degree of independence it is 
definitely west of it. Moreover, the Finns have continued to insist—and 
so far rather successfully—that their country’s relations with the U.S.S.R. 
are different from those of the outright satellites. 

The Fenno-Russian treaty of April 6, 1948, is the last in the series of 
agreements between the Soviet Union and its neighbors and satellites— 
beginning with the Czechoslovakian treaty in 1943, the treaties with 
Yugoslavia and Poland in 1945, and the pacts with Rumania, Hungary, 
and Bulgaria in 1948. The Finnish treaty should be looked upon as a link 
in this Soviet security chain, rather than as pressure synchronized with the 
February, 1948, developments in Prague. The circumstances surrounding 
its negotiation, the formulation of some of its paragraphs, and the detailed 
1For accounts of Finnish political developments during and after the war, see John H. Wuorinen, 

editor, Finland and World War II, 1939-1944 (New York: Ronald Press, 1948); Peter J. Doras, 

“Finland: Third Force in the Soviet Orbit,” American Perspective, Vol. Il (November, 1948), 

pp. 289-300; Thorsten V. Kalijarvi, “Finland Since 1939,”’ Journal of Politics, Vol. X (1948), pp. 

212-25; the writer's “Government and Politics in Northern Europe: An Account of Recent 

Developments,” Journal of Politics, Vol. VIII (1946), pp. 362-91 (also published as Chapter IX 

of Post-War Governments of Europe [1946], edited by David Fellman), and the Foreign Policy 

Reports of May 1 and 15, 1948. Arvid Enckell, Democratic Finland (London: Herbert Joseph 

Ltd., 1948); Sigyn Alenius, Finland between the Armistice and the Peace (Helsinki: Séderstrém, 


1947); and the Finland Year Book (Helsinki, 1947) are also works which should be consulted 
for background. 


2 Doras, op. cit., p. 289. 
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examination to which it was submitted in the Finnish Diet serve somewhat 
to place it apart from the other instruments. At least, it maintains the 
fiction of an independent choice in the matter on the part of the Finns.* 
Finnish acceptance of the treaty is altogether understandable. They know 
that they are isolated in northeast Europe, with no prospect of help from 
far or near; such a treaty had to be accepted as a part of the price for 
continued noninterference in their internal affairs. 

Scattered reports have indicated that the revolutionary barricade 
wing of the Finnish Communist party gained control in March, 1948, and 
planned to take advantage of the tense situation to stage a coup late in 
April—to take over the government according to the Czechoslovak pat- 
tern.* Quick counter action on the part of the chief of police in Helsinki 
and the Finnish army (backed by President Paasikivi over the protests of 
the Communist Minister of the Interior, Yrj6 Leino) quelled whatever 
intentions there may have been for such a coup d’état in Finland. A week 
later, on May 4, the Diet’s Constitutional Committee reported that 
Minister Leino had acted unconstitutionally in delivering twenty persons 
to the Soviet Union in April, 1945, at Moscow’s request. On May 19 the 
parliament passed a vote of censure against Leino, who under the con- 
stitution should thereupon have resigned. When he refused to do so, 
President Paasikivi dismissed him. The Communists at once called a 
general strike which threatened to tie up transportation and other essen- 
tial services, but only 25,730 persons went out—7.4 per cent of the 
country’s organized workers. Although Leino was succeeded by fellow 
traveller Eino Kilpi, and Hertta Kuusinen was made minister without 
portfolio in a compromise to assuage the Communists, the action by the 
Diet and the President showed the determination of the Finns to abide 
by both the spirit and the letter of the constitution. Leino’s dismissal, 
moreover, occurred simultaneously with the featuring of his name in 
the Moscow press. 


Meanwhile the campaign for the triennial parliamentary election, 
scheduled for July 1 and 2, was in full swing, with the lines more tightly 
drawn and interest more general than usual. Undoubtedly with that in 
mind, three Communist members of the cabinet wrote a letter suggesting 


3 The treaty was signed in Moscow on April 6, 1948. It was ratified by the Finnish Diet on April 28 
by a vote of 157 to 11, with 32 abstentions. The exchange of ratifications took place in Helsinki 
on May 


4See S Sosialid k ti, April 25, 1948; Demaree Bess in the Saturday Evening Post, June 26, 
1948; and a letter to the New York Times, June 27, 1948, by Hjalmar Procopé, former Finnish 


Foreign Mini and Mini to 
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that the Finnish government request a reduction in the war reparations 
payments. The fact that Pravda, Izvestia, and other newspapers gave 
prominence to this letter was considered significant; in Helsinki the 
Communists needled the government for not taking action on the matter.® 
On June 3, however, the Soviet Minister to Finland called on Premier 
Pekkala and informed him that in view of the proposals made by Min- 
isters Leino, Murto, and Janhunen the Soviet Union had decided to 
reduce the outstanding indemnity payments by 50 per cent as of July 1. 
A day later it was also announced that the U.S.S.R. was prepared to 
extend a loan of five millicn dollars to Finland.’ This certainly appeared 
to be a last minute Soviet attempt to influence the outcome of the Finnish 
elections. The tremendous burden imposed by the indemnity payments 
on the Finnish economy is a matter of common knowledge.* Converted 
into dollars of present purchasing power the Soviet reduction amounted 
to $130,000,000.° Naturally, this step was greeted with universal satisfac- 
tion in Finland. The Communists took credit for this softening of Soviet 
policy, and General Savonenkov referred to them in his conference with 
the Prime Minister. The fact remains, however, that previously the 
Communists had not been critical of the reparations payments. Moreover, 
a reduction in the remaining amount already had been discussed at the 
time of the April treaty. Similar alleviation was also granted to Hungary 
and Rumania. While the Russians undoubtedly must have had the 
Finnish elections in mind in timing these moves, they are probably more 
properly to be considered as part of the Soviet strategy against the West 
in general and the Marshall Plan in particular.?° In any case, the gratitude 
of the Finns was not reflected in the election returns. 

For the election of July 1 and 2, Finland was divided into more than 
3,300 precincts, and 984 candidates stood for the 200 seats in the Diet. 
There were 2,415,455 qualified voters, of whom 1,319,139 were women 
and 1,096,316 men. 81.2 per cent of all men and 76.1 per cent of the 


5 The above mentioned Minister of the Interior, Yrj6 Leino; the Deputy Minister of Communications, 
Yrj6 Murto; and the Deputy Minister of Social Affairs, Matti Janhunen. 


® Soviet ne blished this letter on May 22. On June 2 five leading Communists called on 
Premier. Pekkala to inquire if the cabinet had done anything in regard to the suggestion to 
request alleviations in the indemnity payments. See Helsingin Sanomat, June 3, 1 


7 According to the Communist hte Sana, June 4, 1948, the loan was proposed by a representative 
of the All-Union Chamber of C e to P T ja of the Bank of Finland some 
time earlier and was accepted by the Board of Governors of the Bank on June 3. Interest was 
at 2 per cent and Finland could take the loan in either goods or money. 








8 For a good statement of its provisions and effect, see Wuorinen, op. cit., 14 passim. 
® According to the President of the Bank of Finland, Tuomioja, Hufvudstadsbladet, June 4, 1948. 


% This was pointed out by the bourgeois and Social Democratic parties in refuting the Communist 
claims. In so doing, they could refer to the comment of Pravda and Izvestia. 
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women voted, a 78.4 per cent turnout—as compared with 74.9 per cent in 
1945, the previous record.'! A breakdown of the final returns, compared 
with 1945, follows: 

Vote Diet Seats 


Party 1948 1945 1948 1945 


Coalition (Conservative) 320,366 255,394 33 28 
Agrarian 455,635 362,662 56 49 
Progressive 73,444 87,868 5 9 
Swedish People’s 145,455 142,298 14 15 
Social Democrat 494,719 425,948 54 50 
Democratic Union (Communist) 375,820 398,618 38 49 
Others 28,398 37,473 — — 

















Parliamentary elections in Finland seldom bring any major shifts 
in party alignments, but the 1948 vote definitely continued the trend 
towards the center and right noticed in the December, 1947, communal 
elections. The Conservatives captured the largest number of seats they 
have held since the 1930 election, and the Agrarians emerged as the 
strongest party in the Diet, a position they had attained only once before 
—in the 1929 election, when they took one seat more than the Social 
Democrats. The latter now received the largest number of votes, but 
these were not fully reflected in the Diet where, due to the peculiarities 
of the system of proportional representation, their gain of four seats still 
left them behind the Agrarians. While the reduction of reparations and 
the offer of a Russian loan may possibly have assisted in holding fellow 
travellers to the Communists, the great majority of Finns flocked to the 
polls to defeat this party and reduced the Democratic Union strength in 
the Diet by eleven seats. This was the most significant result of the 
election. 

Sixty-six of the two hundred members are new, although twelve of 
these have served in earlier parliaments. The independent attitude of the 
voters was demonstrated by their failure to return four party leaders to 
the Diet.?? Significant was the election of Vainé Hakkila, a former 
Speaker; Viljami Kalliokoski, Minister of Agriculture, 1940-44; Oskari 
Lehtonen, Minister of Justice, 1940-44; and Ernst von Born, a member 
of prewar and wartime ministries. All of these names are anathema to 
the Communists, and their comeback was severely criticized by the leftist 
press,* as was Hakkila’s elevation to the chairmanship of the Social 
Democratic Diet group on August 3." 


11 These statistics are taken from the final election returns as reported by Uusi Suomi, July 17, 1948, 
and the official summary of the Central Statistical Bureau as published in the press, January 2, 
1949. For an analysis of the 1945 election, the composition of the Finnish parliament since the 
introduction of unicameralism, and a list of Finnish governments since 1917, see Bellquist, op. 
cit., pp. 369-77. 
22 Arvo Salminen of the Coalition party, Emil Skog of the Social Democrats, Aaro Uusitalo of the 
unists, and K. L. Kulo of the Democratic Union. See Helsingin Sanomat, July 8, 1948. 


13 Vapaa Sana, July 7, 1948. 
14 [bid., August 5, 1948. 
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Although the normal annual session of a Finnish parliament is 120 
days, the 1945 Diet found it necessary to extend its meetings much 
beyond that, and the 1947 session did not come to an end until July 14, 
1948. In summarizing the work of the Diet during the three years Speaker 
Fagerholm stated that out of 210 cabinet bills referred to it, 106 were 
passed, four rejected and seven shelved. One hundred and twenty-two 
cabinet decrees and decisions were submitted, of which 111 were ap- 
proved, nine did not necessitate action, and two were not considered.*® 
Diet members themselves introduced approximately 1700 bills, while 
the number of questions they put to the cabinet broke previous records.’® 
As the Speaker correctly observed, the Diet has regained its central po- 
sition in the life of the nation—one which was not always acknowledged 
during the war. 

The newly elected Diet convened for its first session on July 22, and 
elected Dr. U. K. Kekkonen Speaker by 138 votes out of the 199 present. 
The leading member of the largest party is usually chosen for this post. 
In the present case the former Social Democratic Speaker, Fagerholm, 
was generally expected to become the new Prime Minister. Social Demo- 
crat Alpo Lumme was elected first vice-speaker with 181 votes, and 
Democratic Unionist Toivo Kujala was chosen second vice-speaker with 
114 votes.*7 On the same day the Mauno Pekkala cabinet submitted its 
resignation. 

The Pekkala ministry had rested on a coalition, the so-called Red- 
Green Bloc, of the three major parties: the Democratic Union, the Social 
Democrats, and the Agrarians. The latter had already threatened to 
withdraw in the summer of 1946; in April and May of 1947, a six weeks’ 
government crisis was occasioned by the resignation of the Agrarian 
members of the cabinet, who in the end were persuaded to remain.*® A 
year later the Social Democratic parliamentary group withdrew its sup- 
port, although allowing its members in the cabinet to remain until the 
change of ministry which was anticipated after the elections.*® Under the 
circumstances, the foundation of the coalition government was extremely 
shaky. After the defeat of the Democratic Union in the July election it 
obviously could no longer retain the preéminent position which it had 
held in the Pekkala cabinet—seven members out of eighteen. The new 
Diet was even more to the right of the government than its predecessor, 


18 Helsingin Sanomat, July 15, 1948. 

16 Uusi Suomi, June 13, 1948. 

37 All Coalition Diet b a part of the Swedish and Progressive Diet groups, and a considerable 
part of the Agrarians voted for Ah Coalition) to become second vice-speaker—the 
Agrarians because the Democratic Union had not supported Kekkonen for the speakership. All 
Helsinki papers of July 23, 1948, treat the election of the Diet officers. 

18 See the Foreign Policy Report, May 15, 1948, pp. 52-56, for a brief summary of these developments. 

1 Morgon-Tidningen (Stockholm), May 11, 1948. 
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so that the resignation of the ministry was expected when the 1948 Diet 
convened, even if no substantial change of policy was envisaged. 

Since the elections had not given any of the four major parties a 
substantial lead, it would have been in conformity with established prac- 
tice to form a new coalition. After consulting with the Speaker and the 
various Diet groups, President Paasikivi, on July 24, asked K. A. Fager- 
holm to form a cabinet. The press reported that he intended to build a 
coalition ministry consisting of six Social Democrats, six Agrarians, four 
Democratic Unionists, one Swede, and one non-partisan—presumably the 
incumbent Foreign Minister. The Communists preferred a Democratic 
Union-Social Democratic ministry, insisted upon stronger representation, 
and also demanded the key portfolios of foreign affairs, interior, and 
trade. The designated premier, after offering them five posts, found these 
demands unacceptable, and on July 29 took office with a Social Demo- 
cratic minority cabinet of sixteen members, in which Foreign Minister 
C. J. A. Enckell was retained. He could probably have formed a two- 
party coalition with the Agrarians, but the Social Democrats apparently 
considered that a straight labor cabinet was the only alternative after the 
failure to shape a wider coalition.2° This solution was also favored by 
the President. Finland thus became the only country in the Soviet orbit 
with a de-communized government, and this at a time when throughout 
Europe purges and Russian inspired abdications had nearly completed 
the establishment of uniformly Communist regimes.?? 

The Fagerholm government is the thirty-second in independent Fin- 
land’s history. It is the second labor cabinet, the first being Tanner’s in 
1926-27. While resting directly on only fifty-four of the two hundred 
seats, it has had the support of the Conservatives, Swedes, and Pro- 
gressives. The Agrarians have been more lukewarm, being critical of the 
government’s policy towards farmers and smallholders, and demanding 
better prices and lower taxes. Their opposition was evident during the 
Diet’s consideration of the budget in December”? and came to a head in 
a tense twenty-six hour debate culminating in a ninety-seven to ninety-five 
vote of confidence on February 23, 1949. In this division the conservative 
Agrarians were backed by the Communists and fellow travellers, who 
have attacked the government bitterly from the outset, and whose avowed 
aim is to oust the labor cabinet because of its alleged “harmfulness to 
Russo-Finnish relations.” 

Moscow and the Cominform have echoed these attacks and levied 
some of their own. Direct pressure has been exerted in notes demanding 


2 Helsingin Sanomat, July 30, 1948, as well as other Helsinki papers. 

21 Peter J. Doras, op. cit., p. 289. This article has a good account of the change of government. 
22 See the Helsinki papers of December 14, 1948, and editorial in Hufwudstadsbladet, December 19. 
23 New York Times, February 24, 1949. 
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the dissolution of rifle clubs, the punishment of two policemen who had 
“maltreated” Soviet citizens, and denouncing two plays whose perform- 
ance constituted “a manifestation of a spirit of hostility and revenge 
against the Soviet Union.”** Since last autumn the Kremlin has waged 
rather steady radio and press propaganda against the Finnish government. 
On October 2, for example, Radio Moscow cited the Literary Gazette: 
The reactionary clique continues to dream of establishing a Fascist regime in 
Finland, of living in medieval castles and of giving the majority of the people barbed- 


wire camps. Fascism is strengthening its position in Finland. . . . It receives its 
instructions from abroad, and spares no effort to draw Finland into the Marshall Plan. 


On October 20, Novoye Vremya commented on “Fagerholm’s Slippery 
Path,” and a few days later the commentator Ilyinski asserted: 


The rightist Social Democratic cabinet in Finland has proved to be a weapon of 
the reaction, and it aims to restore the earlier anti-democratic regime in Finland. The 
strengthening of fascism in Finland not only threatens the rights and freedom of the 
Finnish people, but also Finnish-Soviet relations.” 


These attacks were intensified in December and at the turn of the year, as 
Moscow criticized the release of Tanner and Linkomies from prison,”® 
warned the Finns against their sympathetic interest in the proposed 
Scandinavian defense alliance, and asserted that the government was 
violating the peace treaty by desires to link Finland with the Western 
bloc.?7 In February and March, 1949, Finland was accused of seeking “a 


direct or roundabout deal with American expansionists,” the “ruling 
circles” were alleged to be following “a foreign policy directed by the 
United States,” and the Finns were told to “beware of efforts by Anglo- 
American imperialists to draw them into an anti-Soviet military bloc.” ** 

To date Premier Fagerholm has not been intimidated by this pressure 
from at home and the East. He has continued to speak out against the 
Communists, as he frequently did while Speaker of the Diet. On Septem- 
ber 30, during a full dress debate in parliament, for example, he stated 
that the primary purpose of the Communist campaign against his govern- 
ment is “deliberately to impair the relations of our country with our 
eastern neighbor.” Their charges were termed “deliberate and conscious 


24 “Les Mains sals” by Sartre and “The Jaeger’s Bride’ by Sihvo. See the Helsinki press of December 8, 
and Tyékansan Sanomat, December 9, 1948. 


23 As reported by Vapaa Sana, October 25, 1948. 


26 In accordance with Finnish law, Vainé Tanner and Edwin Linkomies, who in the spring of 1945 were 
convicted of war responsibility and sentenced to five and one half years imprisonment, were 
liberated on November 21, after having served one half of their respective terms. In December 
Tanner was elected to the Board of Directors of the Central Cooperative Union and was also 
granted the pension to which former Diet members are entitled. These acts were criticized by 
the C ists as a “‘d ration on the part of the Social Democratic rightists’” (Vapaa 
Sana and Tyékansan Sanomat, December 12, 1948). 


“a Vremya, Literaturnaya Gazeta, (as reported by Radio Moscow on December 23 and 25), 
—- ceemppagtortcs on December 26 and 29, Radio Moscow on January 9, and Finnish press, 
lanuary 10, ; 


——- | eed in Trud, February 8; Literaturnaya Gazeta, March 12; and Leningrad Pravda, March 
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lies.”?° Addressing a Social Democratic meeting in Helsinki on October 
26, the Premier asserted that “to have acceded to all the demands of the 
Communists last summer would have been tantamount to letting twenty 
per cent of the people dictate to eighty per cent.” With regard to the 
Communist riots and their “desire to make Finland suspect in the eyes 
of foreign countries,” he said that this is “solely for the purpose of con- 
cealing the fact that they made a tactical error in torpedoing the cabinet 
negotiations” and “we must hope that our eastern neighbor will gradually 
come to realize this.”*° Other cabinet leaders are also uncompromising 
anti-Communists; there is no doubt but that they reflect the sentiments 
of the great majority of the Finnish people. 

Other evidence of Finland’s avoidance of the Iron Curtain is plenti- 
ful. Although Moscow has prevented her from becoming a member of 
the United Nations, Finland does participate in some of its specialized 
agencies. Trade agreements have been concluded with many countries 
outside of the Soviet orbit, including the Argentine, Belgium, Brazil, 
Western Germany, Italy, the Netherlands, Norway, Turkey, and Uruguay. 
Contact with the northern European countries is intimate, and relations 
with the United Kingdom and the United States are close. Since 1945, 
Finland has received American credits and loans exceeding 130 million 
dollars. A Diet delegation visited London early in November, and Finns 
participate in many of the inter-Scandinavian conferences of both public 
and private character. A total of 112,274 visitors arrived in Finland from 
abroad during the first eleven months of 1948, while Finns travel freely 
abroad, and tourism is encouraged. Direct air contacts were established 
during 1948 with the United States and several European countries. The 
Finnish press is highly developed and is again free. It carries substantial 
coverage of foreign news and well-informed editorial comment, and is 
supplemented by the sale of foreign papers and magazines. About fifty 
foreign correspondents were in Finland to cover the elections of last July. 
Mr. Churchill’s Memoirs were published by Helsingin Sanomat; and even 
the ubiquitous Dr. Gallup operates in the country. American newsreels 
and pictures play to large audiences in the many cinemas, and foreign 
plays are presented at the theatres. The information services maintained 
by the American and British Legations are well patronized. On November 
30, the first Finnish 100 kw shortwave transmitter was inaugurated at Pori 
with the intention to beam this station especially to the United States. 

Political and economic reforms have not been neglected; the govern- 
ment and Diet have not been oblivious to the people’s welfare. In Octo- 
ber, 1948, the government Committee on Social Welfare submitted an 
important report, covering such subjects as alcoholism, child welfare, and 


29 Morgon-Tidningen (Stockholm), October 1, 1948. 
® Helsingin Sanomat, October 26 and 27, 1948. 
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the position of illegitimate children.** In the autumn a new family allow- 
ance law went into effect, providing 7,200 marks annually for each mother 
with children under sixteen years of age. It is estimated that there are 
about 1,142,500 such children in Finland and that the total annual 
expenses will rise to 8,200 million marks. On November 23, President 
Paasikivi signed a bill providing for a five-year plan for housing which 
will involve an expenditure of at least 27 billion marks during the years 
1949-53.%° The State Police, which was the subject of so much criticism 
during Leino’s term as Minister of the Interior, was abolished by an act 
signed by the President on December 17. These examples drawn from 
recent press reports indicate that Finland is not quite the land of reaction 
pictured in Communist propaganda. They indicate that Finland is striving 
to resume the progress as a democratic state which attracted so much 
attention a decade ago. The record is the more impressive in view of the 
country’s straitened economic circumstances and the fact that every ninth 
citizen is a displaced person, every sixteenth man is permanently disabled, 
every seventeenth woman is a war widow, and every twenty-fifth child is 
a war orphan. 

Nor can it be said that Finland’s foreign policy is taking an anti-Soviet 
line. In announcing its program July 30, the Fagerholm government 
stated: *4 

The foreign political trend of the preceding cabinet will be maintained. Its lead- 
ing aim is the strengthening of Finland’s international position—with Finland’s inde- 
pendence and sovereignty as a starting point—on the basis of the Peace Treaty, the 
principles propounded by the United Nations, and the Finland-Soviet Union Mutual 
Assistance Agreement. While continuing to strengthen friendly relations with the 
Soviet Union the cabinet shall, taking into consideration Finland’s position as a free 
state among the European Northern States, strive for maintenance of economic and 


cultural relations with other countries and shall participate in cooperation for safe- 
guarding peace in the world. 


The government is sincerely endeavoring to adhere to this policy, which 
has been reaffirmed in later statements by Premier Fagerholm and Presi- 
dent Paasikivi. Despite Finnish Communist and Moscow propaganda to 
the contrary, the Soviet government apparently is not completely opposed 
to the Fagerholm ministry. During the successful post-war trade negotia- 
tions in Moscow in November and December, the Finnish delegation was 
entertained by Molotov and Mikoyan, and several other receptions were 
also held for its members. The favorable impression created by this 
courteous treatment was supplemented by the six hundred thousand dol- 
lar alleviation of penalties for delayed deliveries of reparation goods 


31 [bid., October 31, 1948. This Committee was appointed in 1945, and after 178 meetings submitted 
its findings in a five hundred page report on October 30. 


32 § Sosialidemok i, July 25, 1948. 
33 Helsingin Sanomat, November 24, 1948. 
% The full text was reported in all leading Helsinki papers, July 31, 1948. 
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simultaneously granted by the U.S.S.R.*° Announced by Mikoyan at the 
farewell reception for the trade delegation, this was a welcome Christmas 
present for the Finns.** 

From even the above brief account it should be obvious that the 
Finns have not surrendered to the Communists at home or to their masters 
in Moscow. Nor have the Russians yet attempted to force them to do so. 
How is it possible to explain the preferential position which they still 
occupy? 

So far as succumbing to Communism at home is concerned, no 
country has a fiercer attachment to liberty than Finland. What has been 
done to temper its independence has not destroyed its essential freedoms. 
Despite present hardships the Finnish people know that their living and 
working conditions are far superior to what prevails on the othe- side of 
the Iron Curtain. Under the circumstances, Communist propaganda does 
not strike a very responsive chord. Thus Finnish moderate Socialists have 
curtly rejected Communist overtures for a united front in the labor 
movement. 

Other factors should also be considered. In the first place, there is 
the ancient smouldering animosity toward Russia on which fresh coals 
are periodically heaped. Secondly, the Finns have mental preparedness 
against the Communists on their side. They understand the Russian 
mentality as well as do the people of other countries, and better than 
those of most. It will be hard to dupe the Finns. Thirdly, although the 
Communists have had some success in penetrating the State police and 
veterans’ organizations, the Finns, unlike the Czechs, have successfully 
prevented Communist infiltration into their regular army and _ police. 
Fortunately, they have also failed to infiltrate into Finnish counter-intel- 
ligence, the army’s secret service. Finally, the Finn is not only a hard- 
working, independent character, but also a politically intelligent one, given 
to a deliberate calm and a sense of optimism and humor. 

To account for Finland’s display as the “showplace of Soviet im- 
perialism in Europe” various explanations have been offered. 


38 Suomen Sosialidemokraatti, December 20 end 23, 1948. To this leading Social Democratic paper 
this was further evidence “that the assertions made by certain circles about deterioration of 
Finnish-Soviet relations are not based on facts.”’ 


36 According to Helsingin Sanomat of December 21, 1948, the Soviet Union, under the new trade 
agreement, will export to Finland 150,000 tons wheat, 15,000 tons oats, 20,000 tons corn, 20,000 
tons sugar, 80,000 tons gasoline, 10,000 tons fuel petrol, 5,000 tons lighting kerosene and 20,000 
tons other oils, 70,000 tons potash, 60,000 tons apatite, iron and steel and rolled wire. The grain 
which Finland will receive guarantees the supply until the fall of 1949. The most important 
Finnish exports under the treaty are 600,000 square meters of prefabricated houses, 40,000 
standards sawn lumber, 300,000 cubic meters paper wood, 15,000 cubic meters piles, 20,000 tons 
cellulose, 20,000 tons wood pulp, 25,000 tons newsprint, cardboard, and other paper products. 
The export of metal products will depend on prices and later negotiations. In general, the 
agreement will have a favorable effect on the living standard in Finland. The export of prefab- 
ticated houses will keep this industry in operation and reduce unemployment. The agreement 
will bring considerabl i of Finnish-Soviet trade. Two thirds of the fines for delayed 
deliveries during the fourth war reparations year were cancelled. 
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1. Under Russian rule Finland always enjoyed a more favored 
position than any of the other subject countries. 


2. Despite their military defeats in 1940 and 1944, the Finns fought 
well, were respected for this, and have not incurred the contempt which 
the Kremlin has for some other peoples. 


3. Strategically, Finland is not a buffer state between East and West. 
So long as Scandinavia is disunited and not linked to the West militarily, 
Moscow has little need for increased pressure and vigilance in that 
quarter. 


4. The U.S.S.R. has more to gain in reparations and trade from a 
free Finland than it could expect from a subject people. 


5. Even a “brutalitarian” dictatorship cannot completely ignore pub- 
lic opinion; the Soviet Union must be aware of the friendly esteem which 
Finland enjoys abroad. 


6. In comparing Finland with Czechoslovakia it should be remem- 
bered that the Czechs, like the Russians, are Slavs, and are at least 
somewhat attracted by the idea that all Slavs should stick together. 
Moreover, the Czechs have an inbred fear of the Germans. The Finns, 
on the other hand, are not Slavs and have no fear of Germany. 


7. No appraisal of Finland can well omit the Finnish sisu, which 
became familiar to the world during the Winter War, 193940. This 
stamina, staying power, and sturdy self-confidence is recognized by all 
who have seen and known Finland in an emergency. It enabled the Finns 
to wrest status as a Grand Duchy from the Czars, and to avoid being 
converted into a satellite by the Nazis. Perhaps it will be able to retain 
some special position for Finland within the Russian orbit, although such 
optimism hardly is justified. Most Finns, however, remember the words 
of Aleksis Kivi:*7 “A strong will carries its man even through grey 
granite.” They have a mystical, if naive, general faith that somehow 
Finland will remain an independent and democratic country. 


1 Finnish author, 1834-1872. 





CENTRAL VALLEY PROJECT: 
WATER AND LAND 


Paut S. TAYLor 
University of California 
Thus, practically, all values inhere in the water, and an equitable division of the 
waters can be made only by a wise system of parceling the lands; . . . In general, the 
lands greatly exceed the capacities of the streams . . . The magnitude of the interest 
involved must not be overlooked. All the present and future agriculture of more than 
four-tenths of the area of the United States is dependent upon irrigation, and practically 
all values for agriculture inhere, not in the lands but in the water. Monopoly of land 
need not be feared. The question for legislators to solve is to devise some practical 


means by which water rights may be distributed among individual farmers and water 
monopolies prevented. 


—J. W. Powell, Report on the lands of the arid region of the United States, 1878. 


HE Great Central Valley of California resembles an old-fashioned 
"Teaty bath-tub with one side, the west, slit to the bottom in the 

middle for an outlet. Ringed about by the high Sierra on the east, 
the Tehachapi mountains on the south, the Siskiyous on the north, and 
the Coast Range on the west, the Valley is an oblong watershed stretching 
lengthwise through the interior of the state for a distance of nearly 500 
miles. Its average width is 125 miles. The floor of the Valley is an 
alluvial plain about 400 miles long, with an average width of 45 miles. 
The Sacramento River and its tributaries drain the northern portion of 
the watershed; the San Joaquin River and its tributaries drain the southern 
portion. These two streams meet and meander westward through a low 
agricultural area known as the Delta, then out through the Carquinez 
straits into San Francisco Bay. 

Reclamation has been going on for nearly a hundred years in Central 
Valley. It has been a long slow process made up of numerous separate 
and little-coordinated efforts. Irrigation began immediately following the 
Gold Rush, and ditches built for placer mining soon began to serve the 
uses of agriculture. But for twenty years irrigated agriculture spread 
slowly. Then in 1869 completion of the transcontinental railroad gave 
irrigation in the Central Valley its first great impetus, for it opened 
eastern markets to western produce. In irrigation as in transportation the 
golden spike driven at Promontory Point in Utah opened an era. 

The next three decades saw steady expansion of irrigation in Central 
Valley, yet by 1900 it still had reached less than a million acres. The four 
following decades saw it increase to nearly two and three-quarters million 
acres in 1939. Then the pace became even faster. About one and three- 
quarters million acres were brought under during the single decade pre- 
ceding 1943, nearly three-quarters of a million acres of it during the last 
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four years. The Second World War brought markets that were assured 
and unlimited, at least for its duration, and with these came a rate of 
expansion beyond precedent. 

To level and prepare land to receive water is one thing; to develop 
the supply of water for its irrigation is another. In Central Valley, the 
very means by which so many areas obtain their water supply is such 
that the more land prepared for irrigation, the more serious the discrep- 
ancy becomes between demand and supply of water. 

From the early 1900's irrigators began to sink wells and pump ground 
water to the surface. By 1940 approximately a million and a half acres 
received most of their irrigation supply from this source. The danger signs 
of this kind of irrigation appeared early. Ground water was being used 
faster than nature was restoring it. Water tables began to fall and have 
continued to fall, and pumping lifts to rise. Irrigators have had to deepen 
wells, install more powerful pumps, and use more power to lift water. 

This was the water condition in 1935 when the federal government 
allocated funds to start construction in the Central Valley. Federal in- 
tervention began in a way, as a rescue operation.' It was none too soon, 
but even the first unit, or Central Valley Project, was not enough. In 
many areas water tables are not yet stabilized, while preparation of still 
more land for crops increases the over-drafts upon underground supplies. 
Hardly more than half of the lands it will ultimately be possible to 
irrigate have been prepared for crops.2 Yet already in late 1948, dust 
storms raised from plowed fields had begun to trouble the southern San 
Joaquin Valley. 

Efforts to put Central Valley waters to use for irrigation can be 
regarded as attempts to solve the problem of where, when, and how to 
store and to move water. This is the way it looks to an engineer: Roughly 
two-thirds of the precipitation falls on the northern, or Sacramento Val- 
ley watershed, but about two-thirds of the irrigable land lies southward 
in the San Joaquin Valley. Moving surplus water from the Sacramento 
Valley to thirsty lands of the San Joaquin, therefore, will provide more 
irrigation. The problem is how to redistribute water, taking it from 
where it is unneeded to where it is wanted. 


1 Testimony of Edward Hyatt, state engineer of California, Hearings before House Committee on Flood 

trol, 74th Cong., Ist Sess. (Washington: Gevernment Printing Office, 1935), pp. 60-72; Gov- 

ernor James Rolph, Jr., “Central Valley Project of State Water Plan,’’ State Water Plan 

Association (comp.), M l for Speakers in Support of Central Valley Project Act, special 
election, December 19, 1933 (mimeo. Dec. 1, 1933), sec. 14, p. 1. 


2U. S. Bureau of Reclamation, Comprehensive Plan for Water Resources Development Central Valley 
Basin California, Region 2 Project Planning Report No. 24.03, November, 1945, pp. 125-6. Cf. 
statement by Edward Hyatt, California state ineer, that the State Water Plan “provided for 
the ultimate irrigation in the Central Valley of 8,000,000 acres of land as compared with 3,500,000 
acres now irrigated.” (Proceedings of California Water Conference called by Earl Warren, State 
Capitol, Sacramento, California, December 6 and 7, 1945, p. 30. Hereafter cited as California 
Water Conference.) 
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Besides redistributing water in space, another problem is to redis- 
tribute water in time, to save it from wasting when it is unneeded, so as 
to put it to use later when wanted. The natural flow of streams into the 
Valley is strong in the spring, fed by winter rains and melting snowpack. 
Much of this water is uncontrolled now, and wastes to the sea. A few 
weeks later it is gone when irrigation needs it most. 

The problem is more than how to save water in wet seasons for re- 
lease in dry ones. It also is how to save water in wet years for release in 
dry years. The same storage reservoirs, properly constructed and properly 
operated, can solve both problems. 

If Central Valley were fed by a single river, control of water for 
irrigation would be relatively simple, but there are more than a score of 
streams, great and small. It is not enough to control the waters of each 
stream separately. That still would leave local surpluses of water that 
could be used elsewhere by exporting it, and local deficiencies that could 
be remedied by importing it. The task therefore is to unite these streams 
into a single great system, with water storage and water releases co- 
ordinated, so as to eliminate waste by delivering all water where and 
when it is needed. 

Engineers gradually have evolved a plan to solve these problems. 
The main outlines of it have been stated for twenty years or more, and 
engineers of the Bureau of Reclamation have given it the latest and most 
complete reformulation.* The plan is to make the watershed into an 
efficient unit by tying it together by means of a series of canals that will 
cut across virtually every stream. This will give maximum control over 
water, with power to move it season by season and year by year, from 
wherever it is surplus to wherever it is deficient. The plan will require 
building thirty-eight major reservoirs, hundreds of miles of main canals, 
and thousands of miles of laterals and drains. Half a generation or more 
will be needed to complete construction. 

So far the Central Valley Project has been described as a plan to 
irrigate land, but irrigation is only one part of what can be done by 
controlling water. In the years since Major Powell wrote his famous 
report* on the arid region, men have learned how to generate electric 
power from falling water. A first result of knowing how to do this, is to be 
able to lift water and thereby move it to places previously impossible to 
irrigate when dependence was entirely on the flow of water down hill. 
Once gravity itself is made available to press back the limitations imposed 
by gravity, then hydroelectric power plants become tools for redistributing 


3 Comprehensive Plan, loc. cit. 


4J. W. Powell, Report on the lands of the arid region of the United States, with a more detailed 
account of the lands of Utah. With maps. (Second edition; Washington: Government Printing 
Office, 1879), pp. xv, 185. 
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water as indispensable as canals. Without power to elevate Sacramento 
River water into canals high enough to flow south by gravity into the 
San Joaquin Valley, the Central Valley Project would be doomed at the 
outset. It never could move enough water from one valley to the other 
to achieve its main irrigation objective. 

Important as power is to the extension of irrigation, that is only the 
beginning of its use. The power plants at storage reservoirs and upstream 
in Central Valley can develop far more energy than can be used advan- 
tageously to promote irrigation. This surplus can be disposed of to serve 
industries, businesses, and homes. In this way power takes a place beside 
irrigation as a major purpose of western water development. 

When great reservoirs are constructed, it is possible to serve numerous 
purposes besides those which may have prompted construction initially. 
In addition to irrigating land and generating power, the storage of water in 
Central Valley will make it possible to moderate or prevent floods, to 
improve navigation on portions of some rivers, and to check injurious 
incursions of salt water that back up from the Bay into the Delta. Lesser 
incidental benefits will also result such as creation of recreation areas 
at the reservoirs. 

The requirements made upon the project for serving all these pur- 
poses are not entirely consistent, each with those of the others. Control 
of floods requires empty reservoirs when heavy floods are expected. Irri- 
gation requires that reservoirs be filled with flood waters to be held for 
release months later. Power generation requires generally steady releases 
of water, with special attention to daily peaks at early evening, to sea- 
sonal needs of the project to lift irrigation water into canals, and perhaps 
to fit fluctuating special needs of the power market. At times when all 
purposes cannot be served, the priorities determining what releases of 
water shall be made probably will follow state law.® 

The technical name given to a project of this type is “multiple-pur- 
pose,” and within the scale of priorities of purpose established by statute, 
the aim is maximum total benefit. To achieve this aim requires complete 
integration of all the numerous features of this complex and far-flung 
project. In Central Valley this means that a master water dispatcher 
must know the future needs of crops for water for days and even weeks 
in advance, so he can release proper amounts of water that will arrive 
on time from one or more reservoirs situated perhaps hundreds of miles 
away. He must anticipate the melting of snowpacks and the run-off of 


5 The Federal Act of Aug. 26, 1937 (50 Stat. 850) provides that “‘reservoirs shall be used, first, for river 
regulation, improvement of navigation, and flood control; second, for irrigation and domestic 
uses; and, third, for power.’’ State law provides “‘that the use of water for domestic purposes 
is the highest use of water and that the next highest use is for irrigation.” (Water Code, sec. 
106.5). See John R. Bennett, “Some uncertainties in the law of water rights,” 21 Southern 
California Law Review 344 (July, 1948). 
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flash floods to keep them harmless and prevent waste of their waters. He 
must study irregularities of precipitation, to know in which ones among 
the two-score reservoirs he should retain water longest, and from which 
he ought to release it first. Only by such fine operation can a complex 
project serving many purposes produce the greatest possible benefit year 
in and year out. Only if a single agency has control over every part of 
the project is it possible to achieve fine operation. Two agencies, or three, 
cannot do it, no matter how competent each may be individually.*® 

At the present time the United States Bureau of Reclamation has 
prepared the only comprehensive program under a legal authorization 
which provides for developing the full uses of the waters of the basin.’ 
The plan of the State Engineer made in 1930 is outdated,? and the 
current plan of the Army Engineers for flood control is not prepared 
under a legal authorization to develop fullest possible use of the waters 
of the Valley.® If and when this comprehensive basin-wide plan of the 
Bureau is carried to completion, it will make of Central Valley the 
greatest and most complex reclamation project on the continent. In 
addition to the thirty-eight reservoirs, the canals and the laterals, it calls 
for construction of twenty-eight hydroelectric power plants, supplementary 
fuel-electric plants, and power transmission lines to carry surplus power. 
The estimated cost of this development at 1945 prices was nearly two 
billion dollars, exceeding the federal investment in the Tennessee Valley 
and approximating the cost of developing the first atomic bomb. 

The immediate results to be expected from completion of the com- 
prehensive plan are impressive. The project will supplement inadequate 
ground waters for nearly two million acres of presently-irrigated fertile 
California land, protect another 400,000 acres from occasional damaging 
shortages in dry years, and protect about 360,000 acres in the Delta from 
destructive intrusion of saline waters from the Bay. It will bring water 
to over 3,000,000 acres not irrigated now. In addition, comprehensive 
development can provide about 360,000 acre-feet of water annually for 
municipal and industrial uses, for game refuges, etc. It can generate 
annually from falling water more than 8 billion kilowatt hours of 
electricity. 


® See, for instance, Morris Llewellyn Cooke, “Rivers and Prosperity,’’ New Republic, Vol. III, No. 25 
(December 18, 1944), pp. 825-7. 


7 Reclamation Project Act of 1939, Act of August 4, 1939. Ch. 418, 53 Stat. 1187. 


8 State of California Department of Public Works, Publications of the Division of Water Resources, 

ward Hyatt, state engineer, reports on state water plan prepared pursuant to Ch. 832, Stat. 

1929, Bulletin No. 25, Report to Legislature of 1931 on State Water Plan, 1930 (California: State 

egy — Sacramento, 1930), p. 204. Bulletins in this series cited hereafter as State 
Water n. 


® Flood Control Act of 1944, Pub. L. 534, 78th Cong., 2d Sess. The Army Engineers provide for fewer 
reservoirs, and omit construction of power plants, canals, and transmission lines to distribute 
water and power. 
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This comprehensive engineering plan points a way to develop Central 
Valley water fully, in a carefully integrated system. It has not yet been 
presented to Congress for its authorization. Nevertheless its existence 
as tangible embodiment of an idea how full development can be secured 
is itself a landmark in the history of the Valley. 

Making plans to develop waters in Central Valley is not new. It 
began practically a hundred years ago when California became a state 
in the Union. Its characteristics have been these—that the plans generally 
were for partial, or piecemeal, rather than for comprehensive develop- 
ment; that they were made by both private interests and public agencies 
without very clear definition of their interrelationships; that the roles and 
responsibilities of public agencies within local, state, and federal govern- 
ments have not been harmonized, stabilized, or very clearly defined; that 
planning irrigation development has involved public decisions on policy 
not to be left to engineers or other technicians. 

At most times over the past century, someone has been on hand to 
point to the necessity for unity and public enterprise. At some times, 
men have recognized the necessity for clear decisions on public policy as 
to who shall pay for the undertaking and who shall receive its benefits. 
At other times they have not, or have disputed the terms. Conflicts have 
been sharp, and they continue.’° 

In the beginning, integration and unity did not seem very important 
to those who carried responsibility for development. Projects were simple 
and relatively inexpensive, and private interests worked out solutions of 
the questions: who is to pay? and who is to benefit? that at least had 
the appearance of being satisfactory. Men did not see themselves up 
against complex and costly last efforts to wring the ultimate measure of 
benefit from the watershed. Yet even in the beginning they sought public 
help. The very first session of the legislature after admission of California 
to the Union in 1850 enacted a law calling for preparation of a plan to 
furnish water for irrigation."? In 1866 the legislature appropriated funds 
to survey a canal location in the Sacramento Valley.’? In 1874, after 
study, a federal commission reported that “the Great Valley of California 
is admirably adapted to irrigation,” and outlined a system of canals. It 
emphasized that “the works should be properly planned and located in 


% For a denial of unity, see testimony of Raymond Matthew, Hearings before Subcommittee of Senate 
Committee on Appropriations, 79th Cong. Ist Sess. (Washington: Government Printing Office, 
1946), pp. 1050-51. For resistance to public enterprise, see Arthur D. Angell, “Political and 
Administrative Aspects of the Central Valley Project of California,” [Doctoral dissertation at 
University of California at Los Angeles, 1944 (typescript)]; also Mary Montgomery and Marion 
Clawson, History of Legislation and Policy Formation of the Central Valley Project (United 
States Department of Agriculture, Bureau of Agricultural Economics, Berkeley, California, March, 
1946), pp. 179 ff. Hereafter cited as History of Legislation. For conflict over public policy on 
costs and benefits see present article below. 


1 History of Legislation, p. 9. 
32 Ibid. 
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the beginning, so that whatever is done to meet the present requirements 
of a sparse population may form a part of those that will be necessary 
to meet the demands of a population of millions by simply enlarging 
them,” that “the works required, even at the present time, will be ex- 
tremely costly,” and that “unity of action is absolutely necessary to their 
proper execution.” 1° 

In 1878 the first State Engineer of California launched investigations 
with a legislative appropriation authorizing him to prepare “a system of 
irrigation, promote rapid drainage, and improve navigation on the Sacra- 
mento and San Joaquin Rivers.”'* As a far-sighted public official he saw 
the desirability of having a comprehensive plan to eliminate haphazard 
development. His purpose was well-conceived, but his funds were limited 
and in 1889 his office was abolished. 

In the meantime private interests not only were making plans of their 
own but were active in development as well, especially after 1869. Here 
and there, they diverted water by canals from the streams of the Sierra 
wherever it could be done cheaply. Individuals, partnerships, and cor- 
porations all took a hand. What plans there were, were made each for a 
separate and immediate enterprise. 

Late in the 1880’s at the insistence of irrigators, the state of California 
stepped in again to assist water development. In 1886 the state supreme 
court in Lux v. Haggin had approved for California the common law 
doctrine of riparian water rights which had originated in humid England.*® 
Many people believed the doctrine of riparian rights was inappropriate to 
arid and semi-arid country, and an obstacle to irrigation, especially of 
lands removed at a distance from a river bank and without riparian rights. 
Therefore they demanded public assistance from the state and were 
given it by passage of the Wright Act of 1887.%¢ 

The Wright Act authorized the voters and landowners of an area to 
form irrigation districts. Districts formed of these lands that could be 
watered from a common source were endowed with public powers needed 
to bring them unappropriated water, and to levy assessments or charges 
to pay the costs. In this way the state increased the capacity of groups to 
finance their own irrigation by clothing them with public authority to 
assure common action. 

Around the turn of the century a number of water investigations in 
Central Valley had been made, mainly by the federal Department of 
13 Report of the Board of Commissioners on the Irrigation of the San Joaquin, Tulare, and Sacramento 


Valleys of the State of California, 43 Cong., Ist Sess., House Exec. Doc. No. 290 (Washington: 
Government Printing Office, 1874), p. 8. 


14 History of Legislation, p. 10. 
15 69 Cal. 255. 
16 California Statutes, 1887, p. 29. 
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Agriculture.*’ Beginnings also were made for an extensive and continuous 
series of stream-gauging records. These have yielded continuous data on 
stream flow into the Central Valley for more than forty years, and now 
provide the foundations upon which the computations and decisions 
necessary to construct dependable engineering plans rest. 

About the time of World War I, the limitations of both private enter- 
prise and public districts were becoming apparent to landholders within 
the Valley. With sources of cheap water already developed, the costs of 
developing additional supplies were higher. Therefore not much more 
development was in sight that looked sufficiently attractive to private 
landowning interests to persuade them to undertake it, either through 
corporations or public districts. 

As described earlier, this difficulty did not stop landholders from 
bringing more land under irrigation; on the contrary they were levelling 
land and putting down deep wells in ever greater numbers, as they con- 
tinue to do right to the present. But the sure signs of overdrafts upon 
nature’s supply were making it plain that although landowners could still 
sink wells and level land, they could no longer pay the costs of developing 
new and permanent sources of water. 

This inability of landowners to finance further development slowed 
piecemeal planning by private agencies or irrigation districts to a standstill. 
Public financial support had become a necessity, and so, therefore, had 
public planning. With responsibility for full development in public hands, 
comprehensive, integrated planning was becoming practicable for the 
first time. 

Here is how it happened. Shortly after World War I, the Irrigation 
Association of California published an important personal report on Cen- 
tral Valley by Colonel Robert Bradford Marshall, chief geographer of the 
United States Geological Survey.'* It consisted of a comprehensive plan 
for a chain of great reservoirs, and for transference of Sacramento River 
water to the San Joaquin Valley by means of a system of long canals. 
This report, anticipating essential portions of the plan ultimately under- 
taken, brought the long-simmering state and federal interest to a boil, 
and helped to precipitate serious engineering studies by the State of 
California.’® 

A series of dry years became a further factor in the Central Valley 
situation, building up pressure from its victims to have something im- 
portant done. Acute failure of natural replenishment was being added 


11 Report of Irrigation Investigations in California, under the direction of Elwood Mead, Bull. No. 100 
Wi Printing Office, 1901). Same, Irrigation Resources of California and 

Their Utilization, Bull. No. 254 (1912). 

18 Robert Bradford Marshall, Irrigation of Twelve Million Acres in the Valley of California, distributed 
by California State Irrigation Association (Sacramento, California, November, 1920), pp. 1-12. 


% History of Legislation, p. 21. 
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to the growing overdrafts upon ground waters created by continuous ex- 
pansion of the area to be irrigated. At the high cost margin, some lands 
were going out of cultivation altogether. In the Delta region at the same 
time, salt water from the Bay was backing up into the slackening flow 
of the river. River water was becoming too saline for safe use by irrigators 
or by industrial plants. Only new supplies of water could meet these 
growing needs. In 1921, the California legislature authorized the first of 
a number of water investigations under the re-established office of State 
Engineer.” Ten years and over a million dollars spent on these investiga- 
tions produced the notable series of engineering reports that formulated 
the “State Water Plan.” *? 

The State Water Plan was an engineer’s solution to the physical 
problems of water redistribution in Central Valley. By adopting the prin- 
ciple that a single watershed is a unit, it was able to propose transference 
of surplus Sacramento River water into the deficient basin of the San 
Joaquin. 

The State Engineer gave explicit as well as implicit recognition to the 
necessity for unity. The report on the San Joaquin River Basin prepared 
under his direction stated that 

The plans for water supply development in the Sacramento and San Joaquin 
River basins must be combined under a unified project for the entire Great Central 
Valley, with all units of the project operated coordinately to effect the greatest conserva- 


tion, regulation and utilization of the available water supplies to meet the needs for all 
purposes in both basins.” 


This principle is so fundamental to full development of any watershed 
that it is surprising how hard it is to get it accepted in practice. Central 
Valley’s development would be in better shape today if it had been 
adhered to consistently. 

The State Water Plan did not overlook the economic problems of 
who would pay the costs. The Report to the 1931 legislature declared: 


The works required for the solution of the State’s water problem are of such great 
magnitude and of such a far reaching scope that proper solution calls for a coordination 
and unification of the interests of not only the entire state, but the federal government 
as well, in the planning and execution of a complete program of development. 

Many obstacles—financial, legal and political—lie in the path of a program of 
complete relief and development. Although the past development of the state’s water 
resources for irrigation, municipal, hydroelectric power and other uses has been suc- 
cessfully carried out by private and public agencies under existing laws, the greater 
magnitude of the problems arising in the planning and execution of works for complete 
coordination and utilization of the state’s water resources calls for an entity of wider 
scope and greater powers than has heretofore been necessary. The magnitude and 
cost of the works involved are so great that it is questionable whether local interests 
would have the financial capacity to carry out the development required.” 


2 Statutes of 1921, Chap. 889. 

21 State Water Plan lists by title the full series of reports, Bull. 25-36. 
22 State Water Plan, Bull. 29, p. 65. See also footnote 91. 

%3 Ibid., p. 23. 
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Turning to examine precedents for financial support by the federal govern- 
ment, the report continued: 

The precedent established by the . . . activities and participation of the federal 
government in the state’s water problem together with established policies relating to 
navigation, flood control and reclamation, would appear to offer a logical basis for 


extension of federal participation in construction of works required for conservation and 
utilization of the state’s water resources.” 


The State Engineer omitted at least one major problem in preparing 
his great report. While inquiring who would pay the costs, he did not 
ask who is to receive the benefits. That question is as fundamental as 
any other. When it is solved, the problem of how unity is to be achieved 
can be answered also, for it is efforts to reap special benefits that are most 
destructive of unity.?5 

A full generation before the State Water Plan furni: ed an answer 
to the engineering problems of developing Central Vai... waters, and 
raised the question, who will pay? the national Congrs already had 
examined the two questions, who will pay? and who will -nefit? After 
thorough deliberation it gave clear answers to <ach. 

This action by Congress grew out of a rnovement to enlist aid of the 
federal government for western reclamation which had begun formally 
in 1891. In that year the National Irrigation Congress held its first annual 
meeting in Salt Lake City.2 It was founded upon the recognition that 
landholders could not afford the full costs of water development, and 
carried the hope that the federal government would pay what private 
landholders could not. 

The sessions of the National Irrigation Congress—held long before 
the legislature of California authorized the State Engineer to make his 
investigations of what to do—were marked by a feeling that the job of 
developing the semi-arid West was too big for the method that had 
worked east of the 20-inch rainfall line. The ox and the breaking plow, 
driven by a family each on its own acres, would not do. In 1849 on the 
floor of the Senate, Senator Jefferson Davis of Mississippi had said, “Till 
the canals are cut, ditches and dams made, no person can reclaim the 
soil from Nature; an individual pioneer cannot settle upon it with his 
family, and support them by the product of his own exertion, as in the 
old possessions of the United States, where rain and dew unite with a 
prolific soil to reward freely and readily the toil of man. It is only by 
associated labor that such a country can be reduced to cultivation.” 2” 
But the exponents of western reclamation in the 1890’s drew no such 


* Ibid., p. 29. 
23 See below, and especially footnote 91. 


26 Official Report of the Irrigation Congress, held in the Exposition Building, City of Salt Lake, Utah, 
September 15, 16, and 17, 1891. (In Crerar Library, Chicago.) 


27 Cong. Globe, 31st Cong., Ist Sess. (1849-50), Appendix Vol. 1, p. 154. 
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conclusion as did Senator Davis, who had thought that irrigation in Cal- 
ifornia logically required “the domestic servitude of African slavery.” 
While they agreed that families rushing to quarter sections confronted 
defeat, they believed also that private capital controlling “associated labor” 
was not big enough to make the more costly developments of water, or if 
it was, that it could not be trusted to do the job in a way compatible 
with the public interest. To allow private enterprise to hold land enough 
to recoup itself for the costs laid out for development, they felt, might 
answer satisfactorily the question, who will pay? But they objected that 
to do this inevitably would make “monopoly” and “speculation” the 
answers in practice to the question, who will receive the benefits? A 
House Committee report on the reclamation bill of 1902 records their 
rejection of this solution. It says: 

If we were willing to abandon our time-honored policy of inviting and encouraging 
small individual landholdings, and were prepared to turn over all of the public lands 
under a large irrigation system to the control of a single individual or a corporation, 
we could undoubtedly secure the construction of extensive works which cannot be 


profitably constructed by private enterprise under present conditions, but no one 
contemplates paying so stupendous a price as this for irrigation development.™ 


In other words, they believed that only public enterprise was able to pay 
the costs of developing western waters fully, and at the same time to 
make sure that the families of actual settlers would receive the benefits. 

The Irrigation Congress was a genuine citizens’ movement, animated 
less by special interests than by those of the whole community. Member- 


ship was inclusive, not exclusive. It included Mormon enthusiasts for 
creation of more communities of family farmers; railroad land agents and 
businessmen seeking more western population to create more traffic and 
business; politicians seeking a wagon to hitch their stars to, perhaps even 
a vehicle to ride to statesmanship. Its debates revealed sharp divisions 
of opinion and at times of interest, but the results of deliberations were 
unifying, not divisive. The movement rested upon local participation and 
developed close teamwork among many men. It was spontaneous and 
proved itself an effective agency of democratic planning. When Congress 
passed the National Reclamation Act in 1902, these citizens of the 
Irrigation Congress had achieved their main goal during ten years’ work.?° 

In laying the plans for public development of the West the national 
Congress in Washington wrestled with two fundamental questions, who 
will pay the costs? and who will receive the benefits? It examined en- 
gineering plans sufficiently to satisfy itself that development was possible, 


28 Committee on arid lands, Report on Reclamation of Arid Lands, H. R. Rep. No. 1468, ser. 4404, 
57th Cong., Ist Sess. (April 7, 1902), p. 3. 


2 See Proceedings of the National Irrigation Congress, 1891-1905; William E. Smythe, Conquest of Arid 
America (New York: Macmillan, 1905); George Wharton James, Reclaiming the Arid West; 
The Story of the United States Reclamation Service (New York, 1917). 





CENTRAL VALLEY PROJECT: WATER AND LAND 239 


established a Reclamation Service with provision for capable engineers, 
and made it responsible for details. Then it devoted itself to answering 
the primary economic questions. The answers which it wrote into law 
in 1902 became the economic plan for all federal western reclamation. In 
1937 it became the economic plan for Central Valley Project by act of 
Congress.°*° 

Congress concluded that private enterprise, unaided, could not de- 
velop the West fully; that it ought not be given power sufficient to 
enable it to do it; that the national interest dictated that the West ought 
to be developed; therefore that use of public funds for the purpose was 
proper. In answer to the question, who will pay the costs? Congress 
produced a practical formula: the public treasury should advance the 
capital costs of reclamation, using revenues from the sale of public lands; 
private beneficiaries receiving irrigated farms should repay these capital 
costs, but spread over forty years and without interest. The value of 
waiving interest charges to private beneficiaries was equivalent to more 
than half the cost of the project.* 

The other primary question, the one omitted from consideration in 
the State Water Plan, was, who will receive the benefits? 

Since heavy public expenditures were to be made to bring water, 
these had to be justified by the purpose for which the water was to be 
used. It was not enough that a portion of the nation would be developed. 
Congress found its justification in the principle of the historic American 
land policy. The House Committee on the reclamation bill said, “It 
has been our time-honored policy to provide for the settlement of our 
public lands in small tracts to actual home builders.” ** So Congress em- 
bodied the spirit of the nation’s land policy in the reclamation law, by 
prescribing that the benefits were to be distributed widely, and not to be 
allowed to go to monopolists. 

It was easy to carry out this decision when public expenditures were 
to be made to water public lands. The lands simply would be sold in 
tracts of a size suitable for family farms, and water rights would go with 
them. But to justify spending public money to water private lands for 
the benefit of private landholders was more difficult. It caused thoughtful 
concern. 


%® Act of August 20, 1937, 50 Stat. 850. 


31 Computed by assuming 3 per cent interest and 40 years for repayment, the “percentage subsidy’”’ 
equals 57 per cent. If repayment were extended to 50 years the percentage would be 62. U. S. 
Bureau of Reclamation, “‘Acreage Limitation in the Central Valley, A Report on Problem 19,’ 
Central Valley Project Studies (Berkeley, California, September 25, 1944) (mimeo.), p. 29, Table 


4, Percentage subsidy in federal reclamation program for varying repayment periods and interest 
rates. 


32 Committee on arid lands, Report on Reclamation of Arid Lands, H. R. Rep. No. 794, ser. 4402, 57th 
Cong., Ist Sess. (March 8, 1902), p. 3. 
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One of the facts which Congress and the original exponents of 
reclamation had to face was the widespread existence of monopoly of 
arid lands. Nowhere was this more conspicuous than in the Central 
Valley. The historian, Paul Wallace Gates, has described the condition. 
He wrote: 


Following 1848 there came a rapid influx of settlers which, together with the large 
profits realized from the grazing industry in the interior valleys, created a land boom 
and led to extensive purchases. With great areas of land in the San Joaquin and 
Sacramento Valleys open to cash purchase the opportunity for speculative profits was 
unparalleled elsewhere; nor was the opportunity neglected. From 1862 to 1880 land sales 
and warrant and scrip entries in California were on an enormous scale, surpassing all 
other states for the period and in some years comprising well over half of the sales for 
the entire country. In the single year, ending June 30, 1869, 1,726,794 acres were sold 
in this state by the Federal government and for the entire period from 1862 to 1880 well 
over 7,000,000 acres were entered with cash, warrants, or scrip. . . . The total amount 
purchased from the Federal government by Chapman, Miller and Lux, Friedlander, E. 
H. Miller, and Mitchell was one and a quarter million acres. Forty-three other large 
purchasers acquired 905,000 acres of land in the sixties in California. Buying in advance 
of settlement, those men were virtually thwarting the Homestead Law in California, 
where, because of the enormous monopolization above outlined, homesteaders later were 
able to find little good land.™ 


In recognition of these and similar well-known conditions in other 
parts of the West, the House Committee devised the “160-acre water lim- 
itation,” or “excess-land provision,” in order to distribute the limited 
supply of water fairly and widely. The Committee offered the provision 
to Congress as the special justification for extending the benefits of public 
reclamation to private landowners. The chairman, Congressman Mondell 
of Wyoming, told the House: 

Under nearly every project undertaken by the Government there will undoubtedly 
be some lands in private ownership; and it would be manifestly unjust and inequitable 
not to provide water for these lands, providing their owners are willing to comply with 
the conditions of the Act; and in order that no such lands may be held in large 
quantities or by non-resident owners, it is provided that no water right for more than 
160 acres shall be sold to any landowner, who must also be a resident or occupant of 
his land. This provision was drawn with a view to breaking up any large land holdings 


which might exist in the vicinity of government works and to insure occupancy by the 
owner of the land reclaimed.™ 


Three years later, during an attempt by large landholding interests of 
Central Valley and elsewhere to start a movement in the National Irri- 
gation Congress for repeal of the 160-acre provision, Judge Raker of 
California gave authoritative testimony on the same point. He said: 
The committee of seventeen that originally planned and arranged the adoption 
of the National Irrigation Law secured its adoption and presentation to Congress 


solely and entirely upon the question that the great land monopolies in the United States 
would be prohibited from getting the benefit of it.” 


33 Paul Wallace Gates, “Homestead law in an incongruous land system,’’ American Historical Review, 
July, 1936, pp. 668-9. 


% Cong. Rec., 57th Cong., Ist Sess. (June 12, 1902), p. 6678. Italics supplied by author. 


%5 Proceedings of Thirteenth National Irrigation Congress held at Portland, Oregon (1905), p. 61. Italics 
supplied by author. 
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Since the 160-acre, or excess-land, provision is the special justification 
for spending public money for reclamation of private lands, proposals to 
remove or escape the provision, like some to be described later, are 
proposals to spend the public funds while removing the justification for 
doing so. 

In facing the question, who will receive the benefits? and framing 
the 160-acre water limitation as an answer, the Congress of 1902 was 
deliberating over something far greater than financial equities between 
government and some of its citizens. It was concerned with the relations 
between man and man, with the development of a sense of community, 
with the forms and institutions of American society. Senator Hansbrough 
of North Dakota, sponsor of the reclamation bill, said: 

It is argued by some that as wealth grows larger in a few hands the opportunities 
of the laboring classes to secure employment are multiplied. Doutbless this contention 
is based upon sound reasoning, but looking a little beyond immediate benefits, it appears 
that the tendency under such a condition is to dwarf self-reliance in the masses and to 
make the mere service of opulent employers by the great army of breadwinners the 
fulfillment of all human ambition. I think it is the duty of the legislator to pursue a 
policy under which the greatest possible number of people may be provided with the 


means of independent employment, by which the aspirations of the sr may be 
encouraged and developed. To this end I give my support to this bill. 


Congressman Martin of South Dakota said: 


The policy of the Government is to build up communities of many settlers with 
small holdings, and not to encourage the prosecution of agriculture by large cor- 
porations.” 


Congressman Newlands of Nevada, co-sponsor of the bill, said: 


We have not felt in this country the evils of land monopoly. Lord Macauley 
said we never would experience the test of our institutions until our public domain 
was exhausted and an increased population engaged in a contest for the ownership of 
land. That will be the test of the future, and the very purpose of this bill is to guard 
against land monopoly and to hold this land in small tracts for the "4 of the entire 
country, to give to — man only the amount of land that will be necessary for 
the support of a family. . . .* 


The 57th Congress was impressed by these considerations, passed the 
reclamation bill, and sent it to President Theodore Roosevelt, who 
signed it. 

Between 1902 and the 1930's, the great landholding interests of the 
Central Valley made no move to take advantage of the National 
Reclamation Act. Their opposition to the 160-acre clause may have de- 
terred them. A small project at Orland*® was constructed in compliance 
with the excess-lands provisions and another was undertaken at Klamath 
in northern California and southern Oregon, but no more. In the middle 


36 Cong. Rec., 57th Cong., Ist Sess. (1902), p. 1386. 
3 Ibid., p. 6758. 

%8 Ibid., p. 6734. 

%In the Sacramento Valley. 
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1930’s, when water shortage and unemployment were combined, it was 
different. Then the voters of California took a hand. They were told 
when they went to the polls in special referendum on a Central Valley 
water and power project, that there would be cooperation with the 
Federal Government in constructing and financing the project.’ They 
gave their approval.* 

After the election the difficulties in state-financing and the advantages 
of federal-financing became even clearer. So California Congressmen, the 
State Engineer, and others gave their approval to proposals in Washington 
that the federal government should undertake the first great unit of 
development under reclamation law, which includes the 160-acre pro- 
vision. In 1936 both houses of the state legislature, in a memorial citing 
the reclamation law, requested Congress to give its approval to the project 
and to make appropriations.*” 

Nevertheless, after first appropriations were made and construction 
was started, holders of excess-lands became uneasy over the prospect 
that the 160-acre limitation on publicly-financed water might be enforced. 
Directors of the Madera Irrigation District recorded their objections in 
resolutions;** and more recently witnesses have testified that when they 
raised the point with engineers of the Bureau, they received assurances 
that the limitation would be removed before completion of the project.** 
How the assurances of officials could be regarded as binding on Congress 
is difficult to understand, but the implication seems to be that Congress 
ought to so regard them. 

The reasons for wishing to escape the acreage limitation under recla- 
mation law—not the appropriations—are not difficult to understand. If 
operations are now conducted with insufficient water on a scale above 
160 acres, the desire to continue them with sufficient water on the same 
scale is natural. Besides, the average increment in value to lands not 
previously watered that can be expected from construction of the project 


“California secretary of state and legislative counsel (comp.), referendum measure to be submitted to 
the electors of the state of California at special election to be held Tuesday, December 19, 1933 
together with arguments respecting the same” (Sacramento: State Printing Office, 1933), p. 3. See 
also History of Legislation, pp. 51 ff, and Governor James Rolph, Jr., op. cit. 


41 The vote in Los Angeles was about 2 to 1 against the measure; in San Francisco nearly 2 to 1 in 
favor; in Sacramento Valley 3 to 1 in favor; in San Joaquin Valley 5 to 1 in favor; and in the 
state 459,712 to 426,109 in favor. History of Legislation, p. 61. 


42 Cong. Rec., 74th Cong., 2d Sess. (1936), p. 8413. 


43 Hearings before a Subcommittee of the Senate Committee on Irrigation and Reclamation on S. Res. 
295, 78th Cong., 2d Sess. (1944), pp. 320-1. 


“* Testimony of Russell Giffin, Hearings before Subcommittee of the U. S. Senate Military Affairs 
Committee on Central Valley Water Project, held at room 276, U. S. courthouse and postoffice 
building. San Francisco, California, Friday, April 7, 1944 (mimeo. by U. S. Bureau of 
Recl i Sac ), pp. 93-95. Testimony of Roland Curran, Hearings before Senate 
Subc i on Commerce, 78th Cong., 2d Sess., on H. R. 3961 (1944), pp. 665-6; testimony of 
Roland Curran, Hearings before Subcommittee of Senate Committee on Public Lands, 80th Cong., 
Ist Sess., on S. 912 (1947), p. 1310. 
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is estimated conservatively at above $200 an acre.*® The incremental 
value of supplementing a water supply, now inadequate, may often be 
substantial, although less on the average than the increment from a 
full supply. 

The extent of the excess-landowning interest in having acreage lim- 
itation removed is not known accurately. One study by the Bureau of 
Agricultural Economics‘** found that about 4 per cent of the landowners 
of valley floor lands in three San Joaquin Valley counties held 53 per cent 
of all the irrigable land. Undoubtedly the interests of owners of excess 
lands are substantial and are concentrated largely in the San Joaquin 
Valley, which stands to gain most from the full project. 

The dispute over the question, who will receive the benefits? broke 
into the open in 1944. Alarmed by public statements implying or saying 
flatly that the law would be enforced—statements made by President 
Roosevelt,*? Secretary of Interior Ickes,*® and Bureau of Reclamation 
officials *°—representatives of large landholders moved quickly. Without 
public hearings, Congressman Alfred J. Elliott (D., Calif.) brought to the 
floor of the House a “committee amendment” to the rivers and harbors 
bill exempting Central Valley from acreage limitation.*°° The element of 
surprise made the tactic effective. Within a few minutes of debate a 
scattering of objections was brushed aside, a compromise was rejected by 
supporters of the exemption, and the amendment was passed.** 

In the Senate, however, public hearings before the Senate Commerce 
Committee could not be avoided, and these gave supporters of reclama- 
tion law their opportunity. Despite that Senator Hiram johnson (R., 
Calif.) let it be known he favored exemption, and that Senator Sheridan 
Downey (D., Calif.) worked to the same end, the entire rivers and 
harbors bill failed of passage because a number of senators, among them 
Senators Robert M. LaFollette, Jr. (Prog., Wis.), Carl Hatch and Dennis 
Chavez (D., N. Mex.), announced their strong opposition to the Elliott 
amendment.*? 

In the 80th Congress another effort was made to break down acreage 
limitation. This time exemptions were proposed for three projects, one 
each in the states of California, Colorado, and Texas. All six Senators 


Testimony of Paul H. Johnstone, Hearings on S. 912 (1947), pp. 852-55, 861. 
“ Edwin E. Wilson and Marion = “Agricultural Land Ownership and Operation in the 
1, 


San Joaquin Valley,” (U. Department of — Berkeley, California, Bureau 
of Agricultural Economics, June, oe [mimeo. }), p. 28, table 5. 


47 National Reclamation Association, Proceedings Irrigation War Food Conference and 12th Annual 
Meeting, Denver, Colorado (October 27-28-29, 1943), pp. 202-3. 


48 Ibid., pp. 201-2. 

4 Ibid., p. 67. 

% Cong. Rec., 78th Cong., 2d Sess. (1944), p. 2921. 

51 Ibid., pp. 29224. 

52 Cong. Rec., 78th Cong., 2d Sess. (1946), pp. 9495-9500, 9746-47. 
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from the three states sponsored the bill, including Senator Downey, and 
the newly-elected Senator William F. Knowland (R., Calif.). More than 
1300 pages of printed testimony were taken on the bill, but its supporters 
did not muster strength enough to have it reported out of committee. 

Reasons for the inability to remove this fundamental principle of the 
economic plan for western reclamation appear when the alignment of 
groups is examined, for and against. The California Farm Bureau Fed- 
eration,®* California State Chamber of Commerce,** and California Irri- 
gation Districts Association®> have supported removal of acreage limita- 
tion. From within each of these groups, however, some members have 
made public statements accepting the limitation.5* Groups insisting on 
maintenance of the law have included the California Grange,®? AFL,** 
CIO, Veterans of Foreign Wars,®° American Veterans Committee,* 
Catholic Rural Life Conference,** and Congregational Christian,®* Presby- 
terian,** and Jewish organizations.**» During public hearings the national 
organizations of some of these groups gave active support to their respec- 
tive state organizations. The National Farmers Union® and national con- 
vention of the American Legion both recorded their support of acreage 
limitation.®” 

The question whether the original economic plan for western recla- 
mation is to be sustained or broken down appears to be of non-partisan 
character. Members of both major parties have been active on both sides. 
However, the issue is becoming regarded as more clearly partisan 
within California. Senator Knowland (R.) declared himself against 


53 Hearings on S. 912 (1947), pp. 157-8. The position of the Farm Bureau Federation, like that of other 
organizations mentioned immediately following, was presented publicly upon numerous occasions. 
In these footnotes one or two occasions only are cited as examples. 


% California water conf ce, address by James Mussatti. 
35 Hearings on S. 912 (1947), p. 158. 


56 Testimony of Frank T. Swett, Hearings before Subcommittee of Senate Committee on Commerce on 
H. R. 1, 78th Cong., 2d Sess. (1946), p. 618; testimony of C. A. Talbott, Hearings before a 
Subcommittee of the Senate Committee on Irrigation and Reclamation on S. Res. 295, 78th Cong., 
2d Sess. (1946), p. 286. Address by Warren Fowler, Sacramento Valley Council State Chamber 
of Commerce, Senator Hotel, Sacramento, 12:00 noon, February 28, 1947 (mimeo), 2 p. Testimony 
of R. W. Pixley, chairman, board of directors, Shafter-Wasco Irrigation District, on S. Res. 295, 
p. 461. 


51 Hearings on S. 912 (1947), pp. 265, 355. 
58 Ibid., pp. 1184-1188. 

® Hearings on H. R. 3961 (1944), p. 683. 
© Hearings on S. 912 (1947), p. 143. 

* Ibid., p. 483. 


® Testimony of Father Charles Phillips, Hearing before Subcommittee of Senate Military Affairs Com- 
mittee, op. cit., p. 24. 


6 Hearings before the House Committee on Public Lands, 80th Cong., Ist Sess. pursuant to H. Res. 93, 
Committee Hearing No. 27 (1947), p. 13. 


# Ibid., p. 17. 

® Hearings on S. 912 (1947), p. 529. 
% Ibid., pp. 615, 623. 

* Ibid., p. 495. 








CENTRAL VALLEY PROJECT: WATER AND LAND 245 


acreage limitation during his 1946 campaign and was elected over a 
Democratic candidate who favored it.** In 1948 the Republican state 
platform was silent on acreage limitation but the Democratic platform 
gave it support with emphasis.®® Congressman Elliott (D.), who had come 
close to defeat in 1946, did not stand for re-election. His place was 
taken by a Republican who generally is believed to share his views on 
this issue.”° In the adjoining district Congressman Gearhart (R.), who 
opposed acreage limitation, was defeated by Cecil F. White (D.), who 
favored it. In these ways the lines are being drawn. While Senator 
Downey (D.) remains opposed to acreage limitation, the weight of the 
Democratic Party in political contests for office all the way from assembly- 
man up, clearly is moving to its active support.”! 

It is proper that the answer to this question, who will receive the 
benefits? should be made finally by the voters. It is a fundamental of 
the economic plan. It is not primarily a technical question to be answered 
by technicians, but an issue of public policy. 

The tactics of the effort to break down the original plan for reclama- 
tion are varied. While the Elliott amendment was before Congress in 
May, 1944, the periodical, Business Week, enumerated four of them: 

If the big landowners in the valley lose out in this particular fight [for direct 
exemption], they have several other proposals to accomplish their end. One of them 
is a House bill which would authorize the Army to add irrigation and power development 
to its present navigation and flood-control powers. The legislation also would call for 
construction of a series of irrigation and power projects throughout the country, espe- 
cially in Central Valley. This would circumvent the 160-acre rule, since the Army is 
not bound by that restriction. 

Another proposal, said to have originated among the big landowners of Fresno 
County, is for the State of California to take over the Central Valley project, paying 
the entire bill. This, too, would sidestep the 160-acre limitation. Still other landowners 


are sinking wells around their holdings in order to be prepared to pump irrigation 
water from the raised water table, thus getting a free ride on the Central Valley project.” 


Until now every effort to secure a direct exemption has failed. The results 
of the 1948 elections in both the state and nation make further attempts 
of this kind unlikely for the present. 


® Ibid., p. 408. 
® The California Democratic party platform ad d at Sac August 7, 1948 said: “We endorse 


and support the principles incorporated in the Federal Reclamation Law of 1902, specifically, 
acreage limitation and protection against land speculation and monopoly.” 


* For example, Representative Werdel voted in February, 1949 against repeal of a limitation imposed 
on appropriations to the Bureau of Reclamation by the 80th Congress at the insistence of Repre- 
sentative Elliott. The limitation, which became known as the Straus-Boke rider, had been made 
an } ec in the November election. San Francisco News, February 22, 1949, “How they voted 
in mgress.”” 


™ Dinuba (California) Sentinel, Nov. 4, 1948. Since 1944, when an unsuccessful attempt was made 
to obtain support of the Democratic party for exemption of Central Valley from acreage limita- 


tion, the declarations of the party favoring ion of the limitation have become progressively 
more explicit. 


7 Business Week, May 13, 1944, p. 24. 
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The proposal that California shall take over the Central Valley 
Project is receiving much publicity within the state, but the success of 
this as a tactic to escape acreage limitation seems at least as doubtful for 
the present as the prospects for securing a direct exemption. At the very 
point where legislation became necessary to accomplish a transfer to the 
state, undoubtedly acreage limitation would be made an issue at once in 
both Congress and the state legislature. Besides, since federal reclamation 
law confers great financial advantages on the localities which it assists, 
it might be very difficult to persuade California taxpayers to assume 
responsibility for providing capital free of interest and for giving other 
forms of assistance for the sake of enabling excess-land owners to have 
their way.”’ 

The tactic of using pumps to secure project water from underground 
seems unlikely to achieve its professed aim of helping owners of excess 
lands to escape enforcement of the acreage limitation, but not because 
of unwillingness to use the pumps. Holders of excess lands would hardly 
be so insistent upon obtaining a legal exemption if they believed they 
could secure their aim by so simple a device as using pumps. And espe- 
cially if they believed—as the argument holds—that by pumping they 
could escape repayment besides. The principal function of this tactic 
so far, as well as of the tactic of proposing that the state take over the 
project, seems to be to provide the public with confusing arguments. 

The status of the tactic of using the Army Engineers instead of the 
Bureau of Reclamation is entirely different. It is effective, and has suc- 
ceeded already in overcoming resistance sufficiently to install the Army 
Engineers on three rivers in Central Valley, the Kings, Kern, and Amer- 
ican. The Army Engineers have shown by public statement’ that it is 
not their intention to enforce acreage limitation, even though Congress 
wrote it into the Flood Control Act of 1944 which authorizes these Army 
civil projects. 

The issue is not simply, which of two federal agencies will design a 
dam and pour the concrete? There are at least two issues: (1) shall 
unity of Central Valley watershed development and operation be main- 
tained or destroyed? (2) shall the answers given by historic reclamation 
law to the questions, who will pay the costs and who will receive the 
benefits, be accepted or rejected on federal projects in Central Valley? 


73 Editorials in Sentinel, December 14, 1948; Sacramento Bee, December 14, 1948; San Francisco News, 
Feb. 29, 1949. For opposing view see Harrison S. Robinson, president California State Chamber 
of Commerce, “Why the State Should Administer the Central Valley Project,’’ address delivered 
before the Sacramento Valley council of the California State Chamber of Commerce, Sacramento, 
California, September 14, 1945. 


Lt. Gen. R. A. Wheeler, Chief of Engineers, to the Secretary of War, December 2, 1946. Report 
on Allocation of Costs of Kings River and Tulare Lake Project, House Doc. No. 136, 80th Cong., 
Ist Sess., p. 46; Major Gen. Thomas M. Robins, “‘The 160-acre limitation does not apply’ (on 
Kings River and Tulare Lake Project), Fresno (California) Bee, Aug. 17, 1945. 
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Perhaps it would be more accurate to rephrase the second issue to state, 
shall these answers be accepted on some federal projects and rejected on 
others depending on the successes or failures of local special interests in 
pitting one federal agency against another? 

The same local interests which challenge acreage limitation, also 
challenge the repayment provisions of reclamation law. The expectations 
of advantage to local project beneficiaries from repayment for projects 
constructed by Army Engineers, as compared with repayment for projects 
constructed by the Bureau of Reclamation, were told to the California 
Water Conference in 1945 by President Ray Wiser of the California Farm 
Bureau Federation. He said: 

Congress has authorized the U. S. Corps of Engineers to construct 24 dams in 
California, most of which will be in the Central Valley. These dams are to be con- 
structed by the Federal Government in fulfillment of its flood control responsibility 
and the present program calls for only $2,326,000 in State funds to match $125,000,000 
in Federal moneys. In some cases, local interests will be required to contribute a share 
in the total cost of the dams which benefit them, but regardless of any such contribu- 
tions, these water conservation facilities will be obtained through this program for the 


use and benefit of California farmers at far less cost than would be the case by any 
other means. 

It is our understanding that the Corps of Engineers is making additional studies 
at the present time so as to insure the complete fulfillment ultimately of Federal re- 
sponsibility for flood control in California. 

In accordance with Congressional procedure, the next step is to secure from the 
Congress appropriations for the specific projects. That is the immediate task ahead 
of us. Thereafter the use of the stored waters for irrigation purposes under the State 
program and under State laws could be achieved without any substantial conflicts 
between flood control and irrigation purposes.” 


The opportunity to obtain construction of works that can be turned to the 
uses of irrigation, under the legislative classification of “flood control” 
(which is not reimbursable), may appear in a more favorable light 
when seen by beneficiaries than when viewed by taxpayers. 

Perhaps the tactic of making use of the Army Engineers to escape 
reclamation law can be understood better by citing, as an example, the 
Kings River and Tulare Lake project. This project will improve water 
controls for about one million acres. It is located in the heart of Central 
Valley; it will benefit from federal construction of works on the Kings, 
Kaweath, Tule, and Kern, and can benefit from several other federal 
projects in Central Valley, either works under construction now, or works 
to be undertaken in the future. It was included by the State Engineer 
“as a unit for ultimate development of the State Water Plan for the San 
Joaquin River Basin,”** and the Kings River is crossed by the Friant-Kern 
canal of the Central Valley Project. Nevertheless it has been separated 
out from the comprehensive plan for Central Valley development by 
authorization to the Army Engineers. 


™% California Water Conference, p. 323. Italics supplied by the author. 
7 State Water Plan, Bull. 29, “San Joaquin River Basin,” pp. 261-2. 
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This is the way it was done. In 1940 the Bureau of Reclamation 
possessed legal authorization under reclamation law to construct the 
project, but was instructed by President Roosevelt to postpone requests 
for appropriation owing to tensions in the international situation. At the 
request of landed interests on the project, particularly the Tulare Lake 
Water Storage District,’?7 Congressman B. W. Gearhart began efforts in 
the same year to secure a Congressional authorization to have the Army 
Engineers construct the project. 

The Tulare Lake Water Storage District, in the lower end of the 
project area, consists of nearly 200,000 acres with deficient water supplies 
and is subject to occasional flooding. In 1947 about twenty-five corpora- 
tions owned 55 per cent of the lands of the district, and one hundred and 
two individuals owned about 36 per cent. All were holders of excess- 
lands, and together owned about 90 per cent of the district. The remain- 
ing 10 per cent was owned by more than six hundred holders of less than 
160 acres each. In the entire Tulare Lake bed nine landowners own 
109,000 acres.”* The local interest in escaping acreage limitation therefore 
is substantial. Use of the Army Engineers seemed to offer a means of 
doing it; until 1944 irrigation features of flood control projects were not 
covered by reclamation laws. Although reclamation law was inserted in 
the Flood Control Act of that year which authorizes the project, an as- 
sistant chief of engineers has been quoted publicly in a Central Valley 
newspaper as saying that “the 160-acre limitation does not apply. . . .”7® 
The initiative to use the Army came mainly from Tulare Lake where 
most of the excess holdings on the project are concentrated. 

The remainder of the project area, the upper area of Kings River 
consisting of around 800,000 acres, has a relatively small proportion of 
its lands in holdings of excess size.*° It is heavily populated, and the pre- 
dominant form of organization is the irrigation district. From the mo- 
ment Congressman Gearhart began his efforts to secure an authorization 
for the Army in 1940, a vigorous protest was made by citizens of this 
part of the project area. Their protest, which began with a petition bear- 
ing probably 2500 signatures, has grown in strength.*! It became organized 
mainly around elements of the Grange, Veterans of Foreign Wars, and 
labor unions. 


17 “Resolution of March 14, 1940 by board of directors of Tulare Lake Water Storage District,’’ Hearings 
before House Committee on Flood Control on H. R. 9640, 76th Cong., 3d Sess., p. 554. 


™ Hearings on S. 912 (1947) p. 1237. 
See footnote 74. 


8 Computations from private excess-holdings listed in a letter of assessor-collector, Fresno Irrigation 
District, indicate excess-holdings in that district of 240,000 acres equal about 14,000 acres, or 13 
per cent. Hearings before Senate Committtee on Interior Department Appropriations, on H. R 
3024, 79th Cong., Ist Sess., pp. 1001-3. 


81 Testimony of Representative B. W. Gearhart, Hearings before House Committee on Flood Control 
on H. R. 9640, 76th Cong., 3d Sess., pp. 544-5. 
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Although Kings River and Tulare Lake project is financed by the 
federal government, local water users’ districts play an essential role in 
repayment. Contracts expected to be entered into between these districts 
and the United States under reclamation law obligate them to raise the 
local funds for repayment to the federal government, and to obtain com- 
pliance with acreage limitation. At the present time the districts are 
putting up resistance to the acreage limitation,®? and to the amount pro- 
posed by the United States for repayment, as well. 

Two principal forms of district organization exist in the project area. 
Nearly all of Tulare Lake bed is organized in the form of a water storage 
district. Under California law the electorate of water storage districts 
consists of landholders only, who cast votes in proportion to the assessed 
value of their lands.** In Tulare Lake this places overwhelming control 
in the hands of holders of excess-lands. Twenty-five corporations with 55 
per cent of the Iand probably can make every decision. The more than 
six hundred landowners with less than 160 acres each who own only 
10 per cent of the land, could hardly be effective even if they should 
choose to oppose the holders of excess-lands. The Water Storage District 
is uninhabited now, but unless future inhabitants should own land they 
could not vote anyway. Public opinion has no legal channel to express 
itself in a water storage district. 

In the remainder of the project area the principal form of water users’ 
organization is the irrigation district. Although the electorate of an irriga- 
tion district includes all registered voters, the directors of Kings River 
so far have not reflected the strong popular objections to use of the Army 
Engineers that are known to exist within their boundaries. On the con- 
trary, the irrigation districts have taken the side of Tulare Lake Water 
Storage District, and bound themselves into a joint negotiating arrange- 
ment. This arrangement is through the Kings River Water Association, a 
voluntary organization to supervise allocations of Kings River waters be- 
tween districts, that is without legal power to make a contract for repay- 
ment under reclamation law.** 

There may be a number of reasons for the solid appearance of this 
front despite the serious disaffection within their electorates. For one 
thing, irrigation district directors are chosen for staggered terms at special 
elections held at an odd date, a Wednesday in February. Few positions 
82 Cost-allocation considerations in re Pine Flat reservoir—Report of Board of Engineers, Kings River 


Water Association and Tulare Lake Basin Water Storage District, House Doc. No. 136, 80th 
Cong., Ist Sess., p. 42. 


83 California Water Storage District Act, Sec. 9, Deerings Gen. Laws, 1944, Act 9126. 


84 Testimony of Philip A. Gordon, Chairman of Kings River Water Association and Chairman of board 
of directors of Fresno Irrigation District, Hearings on S. Res. 295, p. 428. The effect of making 
reclamation law a serious issue between candidates for irrigation district director is reflected in 
the increased vote cast in Fresno district, from 82 im 1947 to 2052 in 1949. (California Farm 
Reporter, March, 1949, p. 4.) Also perhaps in Assembly Bill No. 2210, introduced into the 1949 
California Legislature to limit the exercise of suffrage in irrigation districts to freeholders only. 





250 THE WESTERN POLITICAL QUARTERLY 


are open at any single election, and it has been customary to regard the 
elections as choices between persons, not between sides of an issue. For 
some reason Fresno Irrigation District boundaries were drawn to exclude 
Fresno city, which naturally is bound closely to the welfare of surrounding 
water users. This fact may minimize expressions of disaffection at the 
polls of that district. At any rate, there has been little serious effort to 
thresh out well-known issues at irrigation district polls, and the number of 
ballots usually cast is extremely small. As months and years go by with- 
out signature of water contracts, the interest of voters in their district or- 
ganizations may become aroused; there are a few signs of this. Or the 
lethargy of citizens which democracies know well may continue. 

In the meantime this curious paradox in the project area remains: 
while numbers of citizens speak up in public hearings, sign petitions, and 
elect members of Congress and the legislature to voice their support of 
reclamation, the directors of the districts which possess real and immediate 
power to put the law into effect give their support to the strongest op- 
ponents of reclamation law, although legally they are chosen by the same 
electorate. 

The State Engineer of California, whose studies affirm the necessity 
for unity of Central Valley basin development, threw his influence against 
reclamation law, and in favor of the Army Engineers’ entry into the 
Valley on Kings River. He made no appearance in support of appropria- 
tions to the Bureau of Reclamation for the Kings River project when 
Congress was considering them in 1944 and 1945.*° But in 1946 his rep- 
resentative, in the names of the State Engineer and the Governor, asked 
Congress to make an appropriation to the Army Engineers. This repre- 
sentative, despite non-appearances (or failure to give support) in two 
preceding years when construction might have been expedited, now pro- 
tested further “delay in getting flood relief” because “the need is 
urgent.” °¢ 

In this way the long-standing answers to the questions, who will pay 
the costs? and who will receive the benefits? have been subjected to at- 
tack indirectly, but effectively. Although the essentials of the economic 
plan made in 1902 have been endorsed by Congresses again and again— 


in 1910, 1911, 1912, 1914, 1924, 1926, 1927, 1937, 1940 and 1943*’—they 


85 Hearings before Subcommittee of the House Committee on Appropriations, 78th Cong., 2d Sess., on 
the Interior Department appropriations bill for 1945, p. 1125; Hearings before a Subcommittee 
of the Senate Committee on Appropriations on H. R. 4679, 78th Cong., 2d Sess.; Hearings before 
Subcommittee of House Committee on Appropriations, 79th Cong., Ist Sess., on interior depart- 
ment appropriations for 1946, p. 1323; Hearings before Subcommittee of Senate Committee on 
Appropriations on H. R. 3024, 79th Cong., Ist Sess., pp. 1050-51. 


86 Testimony of Northcutt Ely, Hearings before Subcommittee of Senate Committee on Appropriations 
on H. R. 5400, 79th Cong., 2d Sess., p. 471. 


87 Testimony of Harold L. Ickes, Secretary of Interior, Hearings on H. R. 3961, p. 537. 
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face the discard on Kings River now. If they can be circumvented by 
indirect tactics there, they can be scrapped elsewhere in the same way. 
Attempts to do this already are in progress, not only in California but 
elsewhere.*® 

In explaining the alignment of forces on Kings River and in Central 
Valley, this study restricts itself arbitrarily to reasons that relate to irri- 
gation and reclamation, and excludes those that relate to power. Here 
it is enough to say that reclamation law contains a clause providing that 
public agencies shall be given “priority and preference” in disposing of 
surplus project power. The purpose of this clause is comparable broadly 
to that of the 160-acre provision, and is intended likewise to answer the 
question, who will receive the benefits? For this and related reasons, op- 
position to reclamation law and to the agency which administers it ap- 
pears to serve the purposes of private utilities and holders of excess lands 
alike.*®® 

In this genetic study of how, by whom, and for what purposes the 
development of Central Valley has been planned, a search has been made 
for broad perspectives rather than for systematic detail. In this light, it has 
seemed less important to detail and balance the arguments over issues, 
pro and con, than to examine the forces behind the arguments, the pat- 
terns of conflict, the roles of agencies of government.*° 

Some evaluation is in order. The 57th Congress planned the founda- 


tions of western reclamation carefully. The right questions were asked, 
who shall bear the costs? and who shall receive the benefits? Answers 
defensible before the public were given. Principles and purposes were 
sound and in accord with the best American tradition. When it came 
to planning the reclamation of Central Valley, however, the Congress has 
never provided a forum, or committee hearing, for considering the legis- 
lative problems of developing the basin as a whole. Instead, it has held 


88 Roscoe Fleming, “ ‘Sleeper’ Threat to West,’’ Denver Post, June 6, 1948. 


8° “Declaration of purposes of Central Valleys project conference,’ California Grange News, May 5, 
Ruth Finney, San Francisco News, October 16, 1948. A San Francisco trade journal 
characterized the intensity of the conflict by writing editorially that “this great (Pacific Gas & 
Electric) company [is] now engaged in a life and death struggle with the federal Bureau of 
Reclamation. . . .”” (Western Construction News, March, 1948, p. 71.) 


® Views expressed in this article toward reclamation law and its applicability to Central Valley are 
strongly opposed by others. The extent and variety of detail of this opposition view forbid 
complete or detailed cataloging here. The following selected items will be useful: Senator 
Sheridan Downey, “‘They would rule the valley,’”’ San Francisco 1947. Testimony of Roland 
Curran, Sheridan Downey, Northcutt Ely, Hearings on H. R. 3961, pp. 652, 768, 623. “California 
Water Project Authority, Application of excess land provisions of federal reclamation law to 
Central Valley project,” 1945, (mimeo.). Testimony of Harry Barnes, Roland Curran, J. J. Deuel, 
Sheridan Downey, Northcurt Ely, S. T. Harding, Edward Hyatt, Milton Kidd, Ralph H. Taylor, 
on S. Res. 295, pp. 316, 46, 440, 1, 65, 356, 17, 57, 42. Papers or remarks by Harry Horton, 
James Musatti, Ray Wiser, at California Water Conference, pp. 426, 309, 322. Testimony by 
Roland Curran, Sheridan Downey, Northcutt Ely, S. T. Harding, Ronald Harris, Harry Horton, 
Edward Hyatt, Charles L. Kaupke, Boyd Stewart, Hearings on S. 912; (Curran) pp. 1310; 
(Downey) 128, 939, 1190; (Ely) 1243; (Harding) 59; (Harris) 674, 1261; (Horton) 1262; (Hyatt) 8; 
(Kaupke) 173; (Stewart) 1136. Examination of witnesses by Senator Downey throughout Hearings 
on S. 912 will be found a useful source of opposing opinion. 
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separate hearings on this and on that portion of the Valley’s develop- 
ment. Committees, by their composition and experience, have had 
greater interest in an agency than in the area, a fact which has not culti- 
vated an understanding that maximum benefits of basin development 
cannot be attained without integration.” 

If Congress deserves criticism for throwing one part of Central Val- 
ley’s development to one agency operating under one law, and another 
part to another operating under a second law, it must be said that the 
executive branch of the federal government has not done conspicuously 
better. So far the Bureau of the Budget has made no decision whether 
to forward to Congress the comprehensive plan of the Bureau of Reclama- 
tion for full water resource development, or the comprehensive plan of 
the Army Engineers for flood control. By advancing to Congress a single 
plan—or even both plans—the executive could bring issues to a focus, 
and help to secure consideration of the Valley’s legislative problems not 
in bits, but as a whole. 

Failure to promote unity violates the first principle of giving single 
authority and responsibility for a job. It permits a sort of broken field 
running of agencies maneuvered by pressure groups. By agility and forms 
of deception that are within the rules, it is possible to undermine unity 
and fundamental plans and principles without seeming to do so. Evils 
of this kind produced the recommendations of the Hoover Commission 


® Authorization and appropriations bills for projects to be constructed by the Army Engineers go through 
different legislative channels from those which are followed if the same projects were to be 
constructed by Bureau of Reclamation. The agency, not the project, determines under what 
committee auspices and by whom the problem will be considered. 
ile this article was in galley proof the Hoover Commission published a study on the 
Kings River and Tulare Lake project. (Arthur A. Maass, “The Kings River project in the basin 
of the great Central Valley—a case study.” Appendix 7 of Task Force Report on Natural 
Resources [Appendix L] prepared for the U. S. Commission on organization of the executive 
branch of the government [Washington: Government Printing Office, 1949], pp. 149-182.) This 
project is now under construction by the Army Engineers. The study reports that “two federal 
agencies were put into competition with one another to obtain support of the California bene- 
ficiaries,”” and ‘“‘the fact that two federal water-resource agencies are operating in the same river 
basin, each planning multiple-purpose water control projects’’ is “‘the basic cause of the con- 
tinuing conflict.” The Hoover Commission has followed this study with a recommendation that 
“Rivers and Harbors and Flood Control activities of the Corps of Engineers be transferred 
to the Department of the Interior. . . .”” (Reorganization of the Department of the Interior: A 
Report to the Congress by the Commission on Organization of the Executive Branch of the 
Government (Washington: Government Printing Office, 1949], p. 35.) Among significant results 
of the existing situation on Kings River, the Maass study lists the following: ‘2. It is still 
ionabl hether or not the water resources of the Kings River are being developed and 
will be utilized in accordance with the most economic and beneficial utilization of all water 
and related land resources of the San Joaquin Valley and the Central Valley Basin. 3. The 
Kings River Project will cost the Federal Government considerably more than it should. A 
significant portion of the irrigation benefits, as yet mot subject to precise evaluation, will in all 
likelihood never be repaid to the Federal Treasury. 4. Some of the beneficiaries of the Kings 
River project may be able, for all time, to avoid the acreage, land speculation, and full repay- 
ment provisions of Federal law. 5. The easing of repayment and operating requirements of 
Federal reclamation law with respect to the Kings River project may result in considerable 
pressure on the Federal Government to make equivalent concessions on other existing and 
proposed projects. Such pressure, if it succeeds, will increase the cost to the Federal Govern- 
ment of water resource programs by hundreds of millions of dollars. 6. The outcome of the 
conflict will in all likelihood favor the owners of large quantities of irrigation water. Prospective 
and small landowners and water users will not benefit proportionately. This finding has greater 
application to the Kern River and other areas to the south than to the Kings River area, where 
there are a number of relatively small landholders.’ (Ibid., pp. 180-81.) 
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for governmental reorganization. In the current drive to enable the Army 
Engineers to avoid the purposes of the reorganization bill, holders of 
excess lands in Central Valley apparently have seen further opportunity 
to undermine reclamation.*? 

The Central Valley Project was undertaken by the federal govern- 
ment more hastily than principles of good administration dictate. Acute 
unemployment and water shortage explain the haste, but they do not 
remove the prolonged effects of failure, before work commenced, to secure 
clear acceptance by local water users’ organizations of obligations to repay 
under reclamation law. Having permitted this failure in the first instance, 
Congress allows the federal interest in the project to continue to suffer, 
by neglecting to write into appropriation bills clauses requiring execution 
of contracts by beneficiaries before funds are spent.®* 

The state of California made an outstanding contribution toward 
unified development of the Valley in preparing the State Water Plan. 
Some of its officials have been less than devoted to unity in recent years, 
using their influence to break it down, and the economic plan for reclama- 
tion with it. Citizens of the Valley have not learned the crucial impor- 
tance to their own future of the work of their own local water districts. 

Whether the vision of Major Powell and the plan of Theodore 
Roosevelt and the 57th Congress to make it a reality are to survive or to 
become mere episodes of the past, is one way to state today’s issue. 
Whether the future is to see full development of Central Valley’s water 
resources, with costs distributed equitably and benefits widely, is another 
way. The character of communities to be created is in the hands of the 
people of the Valley, and of the Congress. 


% Ruth Finney, San Francisco News, February 18, 1949. Roscoe Fleming, Denver Post, February 13, 1949. 


% Ralph B. Wertheimer states, ““The Act of May * 1926 (ch. 277, 44 Stat. 453) and the Act of March 
3, 1925 (ch. 467, 43 Stat. 1186) p he exp of any money for construction prior 
to the execution of the necessary contract with the irrigation district, while Section 46 (Omnibus 
adjustment act of May 25, 1926, ch. 383, 44 Stat. 636) makes the execution of the contract a 
condition precedent to delivery of water and not construction. The former seems the better 
policy.” “Legislative and administrative history of acreage limitations and control of speculation 
on federal reclamation projects,’ p. 27, in Report on problem 19, Central Valley project studies. 








THE LOYALTY OF FEDERAL EMPLOYEES* 


Marver H. BerNsTEIN 
Princeton University 


I 
ne 1939, the United States government has devised a series of 


measures designed to control the “subversive activities” of its employ- 
ees. Section 9A of the Hatch Act, enacted August 2, 1939, states: 
It shall be unlawful for any person employed in any capacity by any agency of the 
Federal Government, whose compensation, or any part thereof, is paid from funds 
authorized or appropriated by any Act of Congress, to have membership in any political 


party or organization which advocates the overthrow of our constitutional form of govern- 
ment in the United States.” 


In retrospect the Hatch Act looms large in the history of control of 
“subversive” activity. However, Section 9A was originally merely inci- 
dental to the main purpose of the Act to “prevent pernicious political 
activities,” such as the intimidation and coercion of voters and use of 
official authority for the purpose of interfering with election results. 

Congress exhibited its first determined concern with “subversive 
activities” of public employees in June, 1940, when it empowered the 
Secretaries of War and Navy to remove summarily any of their employees 
in the interest of national security without regard to any provisions of 
laws, rules, or regulations governing the removal of employees.? The 
power of summary dismissal was justified on the ground that: 

In times like these it is of the utmost importance to the Navy and to the Nation 
that every single civilian employee be a loyal, patriotic worker, and that the Navy De- 
partment be permitted to remove without question any employee who is or might be 
a subversive element in our navy yards and gun factories or who, there is reason to 
believe, renders more loyalty to possible enemies of this country than to the United 
States .... The present law, in effect, makes the Navy Department wait until the act 
of spying or the act of sabotage has actually been accomplished and the damage done. 


It is the purpose of this proviso to prevent the execution of any such acts and to prevent 
the damage being done.* 


By July, 1941, Congress was adding to all appropriation acts a proviso 
that no part of the appropriation could be used to pay the salary or 
wages of anyone who advocated, or belonged to an organization which 
advocated, the overthrow of the government of the United States by force 
or violence. Prodded by Representative Dies, the Attorney General of 
the United States in October of 1941 directed the Federal Bureau of 


*Prepared with the assistance of Harold W. Chase, University of Delaware. 
118 U. S. Code, 6li. 

250 U. S. Code, 1156. 

3 Congressional Record, Vol. 86, Part 7, p. 7023. 

*See for example, 55 Stat. 576, 303, Second Deficiency Appropriation Act, 1941. 
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Investigation to investigate complaints made against federal employees 
alleged to be disloyal. Congress had previously appropriated $100,000 for 
the Federal Bureau of Investigation to investigate federal employees “who 
are members of subversive organizations or advocate the overthrow of the 
federal government.”*® Between 1942 and 1945, 6,193 cases were referred 
to the F.B.I. for investigation.® 

The control of “subversive activities” became a prime concern of the 
executive branch by 1942. In March, 1942, President Roosevelt approved 
the War Service Regulations, issued by the Civil Service Commission, 
which specified that an employee of the federal government could be dis- 
charged on the basis of a reasonable doubt concerning his loyalty to the 
United States Government.’ In April, 1942, the Attorney General created 
a Special Interdepartmental Committee on Investigations to suggest pro- 
cedures for determining disloyalty and to review, on request, the records 
of individual cases and to render advisory opinions. Only in a few cases 
were advisory opinions requested. In February, 1943, President Roosevelt 
set up a new Interdepartmental Committee on Employee Investigations 
which replaced the Attorney General’s Committee.*® 

In July, 1943, the House of Representatives attached a rider to the 
Emergency Appropriations Bill of 1943 forbidding the use of appropriated 
funds to pay the salaries of three government employees, Watson, Dodd, 
and Lovett.? Although the Senate and the President were opposed to the 
rider, the need for funds forced its acceptance.?® 

After World War II, as relations between the United States and 
Russia continued to deteriorate, the federal government took further 
action to combat “subversive activities” of public employees. In July, 
1946, Congress attached to the State Department appropriation the “Mc- 
Carran Rider,” which empowered the Secretary of State 
. .. in his absolute discretion, on or before June 30, 1947, to terminate the employment 
of any officer or employee of the Department of State or of the Foreign Service of the 


United States whenever he shall deem such termination necessary or advisable in the 
interests of the United States ... .” 


555 Stat. 289 (1941). 


* The President’s Temporary Commission on Employee Loyalty, Report, p. 16. Of the 6,193 cases, 1,906 
of the persons involved were no longer employed by the federal government; in 1,114 cases, the 
investigative reports disclosed that the original complaints were totally unfounded; 101 individuals 
were discharged as a result of the information developed during the course of the investigations; 
21 persons resigned while the investigations were in progress; in 75 cases, administrative action 
other than dismissal was taken. 

77 Fed. Reg. 7723 (1942). 

8 Exec. Order No. 9300, 3 Code Fed. Reg. 9300 (Cum. Suppl. 1943). 

® 57 Stat. 450 (1943). 


1” The employees continued working and later sued for their pay. The case eventually reached the 
Supreme Court where it was ruled that the rider was a bill of attainder and as such unconstitu- 
tional. See United States v. Lovett, 328 U. S. 303 (1946). It is significant that Congress was 
incensed over the alleged “‘leftist’”” views of the three employees at a time when Russia was an ally. 

11 Public Law 490, 79th Congress, Chap. 541. Renewed by Public Law 166, 80th Congress, Chap. 211. 
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In March, 1947, the President issued Executive Order 9835,22 which set 
in motion the Employee Loyalty Program. Widespread public discussion 
of a number of very drastic proposals of the House Un-American Activi- 
ties Committee preceded the order, and four days before the order was 
issued the Supreme Court refused to review a lower federal court decision 
which upheld the dismissal of an employee of the War Manpower Com- 
mission as a result of a finding by the Civil Service Commission that 
there was reasonable doubt as to his loyalty. 

The order requires a loyalty investigation of every person entering 
the civilian employment of any deparment or agency of the executive 
branch of the government. The head of each department and agency is 
held personally responsible for eliminating disloyal employees. In addi- 
tion, each department and agency is directed to set up one or more 
loyalty boards. Employees charged with being disloyal are granted the 
right to a hearing before a loyalty board. The decision of a department 
or agency in loyalty cases is subject to appeal to the Loyalty Review Board 
of the Civil Service Commission; however, the order stipulated that the 
Board shall render only advisory decisions in appellate cases. Finally, the 
Attorney General is directed to furnish the Board with a list of groups 
designated as subversive. 


In connection with investigations of employees, the order provides 
that: 


. .. the investigative agency may refuse to disclose the names of confidential informants, 
provided it furnishes sufficient information about such informants on the basis of which 
the requesting department or agency can make an adequate evaluation of the informa- 
tion furnished by them, and provided it advises the requesting department or agency in 
writing that it is essential to the protection of the informants or to the investigations 
of other cases that the identity of the informants not be revealed.” 


The standard for the refusal of employment or dismissal is that “on all 
the evidence, reasonable grounds exist for the belief that the person in- 
volved is disloyal to the government of the United States.” The order 
also lists the factors to be considered in determining disloyalty. 


1. Sabotage, espionage, or attempt or preparations thereof, or knowingly associating 
with spies and saboteurs. 


2. Treason or sedition or advocacy thereof. 


3. Advocacy of revolution or force or violence to alter the constitutional form of 
government of the United States. 

4. Intentional, unauthorized disclosure to any person, under circumstances which 
may indicate disloyalty to the United States, of documents or information of a 
confidential or non-public character obtained by the person making the dis- 
closure as a result of his employment by the government of the United States. 


1212 Fed. Reg. 1935 (1947). 


18 Friedman v. Schwellenbach et al., 159 F. (2d) 22 (C.C.A., D.C., 1946); certiorari denied, 330 U.S. 838 
(1947); rehearing denied, 331 U.S. 865 (1947). 


14 Exec. Order No. 9835, Part IV, 2. 
5 Ibid., Part V. 
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5. Performing or attempting to perform his duties, or otherwise acting, so as to 
serve the interest of another government in preference to the interest of the 
United States. 


Membership in, affiliation with, or sympathetic association with any foreign or 
domestic organization, association, movement, group, or combination of persons 
designated by the Attorney General as . . . subversive .... 


Acting under the Executive Order, the Civil Service Commission on 
August 11, 1947, instructed departments and agencies with rosters of more 
than 100 employees to send to the F.B.I. each month a list of 15 per cent 
of their total personnel to be checked against F.B.I. files. The Loyalty 
Review Board was established on November 8, 1947. Seth Richardson, a 
Washington lawyer, Assistant Attorney General in the Hoover Adminis- 
tration and counsel for the Congressional Committee investigating the 
Pearl Harbor disaster, was designated chairman.’® 


The Board has authority 


. to review cases involving persons recommended for dismissal on grounds relating to 
loyalty by the loyalty board of any department or agency and to make advisory recom- 
mendations thereon, [and] to make rules and regulations . . . deemed necessary to im- 
plement statutes and executive orders relating to employee loyalty.” 


In addition, it advises all departments and agencies on all problems re- 
lating to employee loyalty, disseminates pertinent information, coordinates 
loyalty policies and procedures, and makes reports and recommendations 
to the Civil Service Commission. 


On December 27, 1947, Mr. Richardson outlined the aims and pro- 


cedures of the Board. The Board would rely on the Federal Bureau of 
Investigation for basic investigatory needs. Preliminary investigations 
would be secret in order to protect the reputations of loyal employees. 


16 During 1948 members of the Board included: 

George W. Alger, New York, lawyer, who served as commissioner to investigate state prisons and 
state insurance, and from 1935-39 was impartial chairman of the Commission on the Cloak and 
Suit Industry; John Harlan Amen, New York, attorney, associate trial counsel for the United 
States in the Nuremberg trials and a special prosecutor for the City of New York; Harry A. 
Bigelow, professor and | dean emeritus, University of Chicago Law School; Aaron J. Brumbaugh, 
W: m, vice-p xt, American Council on Education; John Kirkland Clark, New York, 
lawyer, special a in many New York City investigations, member of the Council of the 
National Civil Service League since 1929; Harry Colmery, Topeka, Kan., lawyer, past national 
commander of the American Legion; Tom J. Davis, Butte, Mont., lawyer, former president of 
Rotary International; Burton L. French, former Representative from Idaho, professor of government 
at Miami University, Ohio; Meta Glass, president of Sweet Briar College from 1925 to 1947, 
former president of the American Association of University Women; Earl Harrison, professor and 
dean, University of Pennsylvania Law School, former Commissioner of Immigration and Natural- 
ization; Garrett Hoag, Boston, lawyer, member of the law firm of Foley, Hoag, and Eliot; Wilbur 
La Roe, Jr., Washington, lawyer, moderator, Presbyterian Church, and f ly chief e 
Interstate Commerce Commission; Arthur W. MacMahon, New York, professor of public adminis. 
tration at Columbia University, consultant in 1943-45 to State Department; Charles E. Merriam, 
Chicago, professor of political science, University of Chicago, who has served on many govern- 
mental committees; Henry Parkman, Jr., Boston, lawyer, brigadier general in World War II, who 
recently completed service with Allied Military Government in Germany; Albert M. Sames, judge, 
United States District Court, Arizona, 193147; Charles Sawyer, Cincinnati, lawyer, former Ambas- 
sador to Belgium; Murray Seasongood, Cincinnati, lawyer, president of the National Association 
of Legal Aid Organizations since 1945, former Mayor of Cincinnati; Henry L. Shattuck, Boston, 
lawyer, member of Massachusetts House of Representatives, former treasurer of Harvard College; 
Mrs. Harper Sibley, Rochester, New York, club woman and church worker; Laurence T. Lee, 
insurance executive; and James F. Twohy, ‘formerly a Governor of the Federal Home Loan Bank 
system. 


17 Exec. Order No. 9835, Part III, 1A and 1B. 
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In all cases employees would be granted a speedy hearing in private with 
the right to be represented by counsel and to introduce evidence. The 
“accused” need not be confronted by his accusers for the purpose of cross- 
examination. Richardson himself indicated that there was much opposi- 
tion to the policy of non-confrontation of witnesses but concluded that 
“the objection to non-confrontation and no cross-examination while im- 
portant, is not essentially controlling.” ?* The policy of non-confrontation 
was also extended to preclude the disclosure of the contents of F.B.I. 
reports to the accused. 

Acting under the order, Attorney General Clark released on Decem- 
ber 4, 1947, the first of a series of lists of groups deemed subversive, with 
a statement that membership in and of itself did not constitute full proof 
of disloyalty. At the close of 1948, the Federal Bureau of Investigation 
had completed loyalty checks on 99.5 per cent of all federal employees. 
Of those checked, 2,342,922 workers were cleared; and “derogatory infor- 
mation,” which is not necessarily proof of disloyalty, was found in 7,667 
cases. When derogatory information is found, a full-scale investigation 
is ordered; 6,989 such investigations were made and reported to the em- 
ploying departments and agencies by January 1, 1949. Although no break- 
down of the results of further investigations is at present available, it 
appears that evidence of “disloyalty” is found in only a small proportion 
of the investigated cases. 

The loyalty review program authorized under Executive Order 9835 
does not apply to agencies which have been granted power to dismiss 
summarily employees of doubtful loyalty. Such agencies include the De- 
partments of the National Military Establishment, the State Department, 
and the Atomic Energy Commission. 


II 


The federal loyalty program has a significant impact on the rights 
and liberties of public employees. Where national security and individual 
rights are thought to conflict, the loyalty program has resolved all doubts 
in favor of national security. Any loyalty test requires that such doubts 
be resolved ultimately in favor of national security. It is particularly im- 
portant, therefore, that any danger to the rights and liberties of employees 
be minimized as far as possible. 

The federal loyalty program attacks the liberties of public employees 
in four ways. First, the standards for determining disloyalty are grossly 
deficient. Second, the scope of the program is broader than necessary. 
Third, a verdict of disloyalty produces irreparable harm to the individual. 
Fourth, the elements of fair procedure are lacking. 


38 ‘Aims and Procedures Are Outlined by Loyalty Board,”” New York Herald-Tribune, December 28, 1947. 
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1. The standards for determining disloyalty. Under Executive Order 
9835 and the regulations of the Loyalty Review Board, six categories of 
activities and associations of an applicant or an employee may be con- 
sidered in connection with the determination of disloyalty. Four of these 
categories constitute activities which are already clearly illegal under the 
United States Criminal Code.’® They include sabotage and espionage; 
treason and sedition; advocacy of revolution or force or violence to alter 
the constitutional form of government of the United States; and inten- 
tional and unauthorized disclosure by a government employee of confi- 
dential documents under circumstances which may indicate disloyalty to 
the United States. These are offenses for which the government may 
prosecute employees in federal district courts under the criminal statutes. 

With the exception of the advocacy of revolution, force, or violence 
to alter our constitutional form of government, these categories deal with 
overt acts of disloyalty. The remaining two categories deal neither with 
necessarily overt acts of disloyalty nor with acts already illegal under the 
criminal statutes. Because they add something new to the concept of dis- 
loyalty, they have become the crucial standards. They are: 

5. Performing or attempting to perform his duties, or otherwise acting, so as to 


serve the interest of another government in preference to the interest of the 
United States. 


. Membership in, affiliation with, or sympathetic association with any foreign or 
domestic organization, association, movement, group or combination of persons, 
designated by the Attorney General as totalitarian, fascist, communist, or sub- 
versive, or as having adopted a policy of advocacy or approving the commission 
of acts of force or violence to deny other persons their rights under the Consti- 
tution of the United States, or as seeking to alter the form of Government of 
the United States by unconstitutional means. 


In its own loyalty regulations, the State Department goes further and 
includes those persons who have habitual or close association with per- 
sons who are disloyal to the extent that they might divulge information 
voluntarily or involuntarily through such association, and also persons 
who have such a basic weakness of character or lack of judgment as to 
make them poor security risks. 

Categories five and six above are designed to apply to employees or 
applicants who have not actually committed an overt act of disloyalty 
or who have not advocated violent overthrow of the government. Rather 
they are aimed at employees or applicants regarded as potentially disloyal 
and as having a disloyal state of mind. It would appear that a “potentially 
disloyal” person is one whose state of mind makes him susceptible to 
probable future illegal action. If the evidence proves that an employee 
‘has committed an act within the first four categories, the Loyalty Review 
Board and the agency heads can readily and accurately conclude that “on 


#18 U.S. Code, 1-17. 
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all the evidence, reasonable grounds exist for belief that the person involved 
is disloyal to the Government.” However, when possible future disloyal 
acts are under consideration rather than acts of commission, the deter- 
mination of disloyalty is far less clear-cut. It apparently is based on guilt 
by association with organizations listed by the Attorney General as “totali- 
tarian, fascist, communist, or subversive.” Despite the statement that 
“such membership affiliation or sympathetic association is simply one piece 
of evidence which may or may not be helpful in arriving at a conclusion,” 
the loyalty program obviously lays considerable stress on categories five 
and six in determining whether an employee is likely to be disloyal in 
the future. “Sympathetic association” has not been defined by the Loyalty 
Review Board. 

Because of the dangers involved in the unfettered authority of the 
Attorney General to designate subversive organizations and because of the 
great dangers to the rights of individuals involved in the doctrine of guilt 
by association, a clear distinction should be made between persons guilty 
of overt acts of disloyalty illegal under the criminal statutes and “poten- 
tially disloyal” employees. Overt acts are punishable in the courts; pos- 
sible future disloyalty is not. The range of meaning in the concept of 
disloyalty is so broad that a criminal statute punishing disloyalty would be 
held void for indefiniteness. Administration is often called upon to deal 
with questions too exact and nice for the law, but it has never been 
supposed that it could handle satisfactorily concepts too broad for the 
law. What is needed here is a categorization of the types of attitudes 
thought to give rise to disloyalty, and a corresponding categorization of 
positions, so that the determination of unfitness for employment has a 
meaningful relation to a particular employment. It may well be the case 
that an employee who is unsuited to one employment can safely be trans- 
ferred to another where he will be harmless. The objective of a loyalty 
program should not be to rid the government of persons solely because 
of their political views but to prevent the employment of politically un- 
reliable persons in posts where they might endanger national security. In 
all such cases, the opportunity to resign without prejudice should be 
available. 

Where these opportunities exist, public employees need not fear that 
the government will stigmatize them as potentially disloyal. To the extent 
that stigmatization on the grounds of disloyalty is precluded, the attrac- 
tiveness and prestige of public employment are increased. This measure 
would at least rule out the possibilities inherent in the present program 
of intimidating employees and of discouraging unorthodox ideas. Ob- 
viously it is in the public interest to maintain and develop the prestige 
and morale of public employment as well as a strong sense of initiative 
and imagination on the part of individual employees. 
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2. The scope of the program. As we noted above, persons are po- 
litically unreliable for various reasons, and government positions entail 
varying responsibilities. The considerations which would unfit an em- 
ployee for one position might have no effect on his eligibility for another 
position. Under the present program, all persons considered disloyal, for 
whatever cause, are ruled ineligible for all employment. The application 
of loyalty tests across the board is based on the premise that an employee 
associated with an organization designated by the Attorney General as 
subversive is a menace to national security even though such affiliation or 
sympathy has no bearing on the ability of the employee to carry out his 
duties satisfactorily. 

There are two categories of employees who might constitute a menace 
to national security. First, there are those who, because of their position 
in sensitive agencies like the Department of State and the Atomic Energy 
Commission, contribute to the making of policy or have access to signifi- 
cant confidential documents. Obviously such employees must be sound 
in judgment and discretion and must merit the trust and confidence of 
their supervisors. If, in the opinion of responsible supervisors, Communist 
or other affiliation or sympathy, whether overt or covert, has a direct 
bearing on the ability of an employee to exercise sound judgment and 
discretion on the job, such employee should be transferred. Indeed, in 
many such positions a Republican should be transferred, because sympathy 
with the political aims of the administration is a necessary qualification 
for a policy-forming officer. But no employee should be dismissed be- 
cause of his views when those views do not constitute a real disqualifica- 
tion for the employment. 

Secondly, where there is reasonable evidence that an employee would 
commit sabotage in the event of war, he should be dismissed. It appears 
to be clear that the continued employment of such an employee cannot 
be justified as a protection of the individual liberty of the employee. While 
the government cannot with justice arrest the employee in advance of the 
commission of any overt act of sabotage, it should be able to protect itself 
to the point of dismissing the employee as unsuitable for federal em- 
ployment. 

The government is trying to catch many different sizes of fish with 
one net. There should be one treatment for the prospective saboteur, and 
another for the employee who is merely unorthodox in his political views. 
There should be one standard of qualifications for the sensitive positions, 
and another for the non-sensitive positions. The present practice is actu- 
ally harmful to the purposes of the loyalty program. Any reasonable 
person would agree that a sensitive position requires a much higher degree 
of loyalty than that of mailman, yet the government applies the same 
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standard to both. If there were not a uniform penalty of discharge, it 
would be possible to establish appropriate standards and methods of 
treatment. 


3. The consequence of a verdict of disloyalty. Under the loyalty 
program, an employee may be dismissed and branded disloyal. Since the 
stigma of disloyalty will have extremely serious repercussions on the indi- 
vidual’s ability to secure other employment and to maintain his place in 
society, a verdict of disloyalty should not be pronounced except after 
judicial trial in the federal courts under criminal statutes. Where the 
government has insufficient evidence to secure a conviction in a federal 
court for an act of disloyalty, the government should not label an em- 
ployee as disloyal. 

As the program now stands, the employee charged with disloyalty 
is guilty until he proves his innocence. Since the government cannot or 
will not prove its case in the courts, justice demands that the benefit of 
every doubt concerning disloyalty should go to the employee. However, 
Mr. Richardson stated on December 23, 1947: 

In the first place, the [loyalty review] board is of the opinion that, legally, the 
government is entitled to discharge any employee for reasons which seem sufficient to 
the government, and without extending to such employees any hearing whatsoever. We 
believe that the rights of the government in that respect are at least equal to those pos- 
sessed by private employers. We also think that the government, if necessary, may con- 


clude that any suspicion of disloyalty whatsoever, however remote, might, in view of the 
dangerous possibilities involved, suffice to warrant employee dismissal without hearing.” 


It is obvious that the government does have a clear right to hire or 
fire whomever it chooses, subject to the regulations which it establishes 
for itself. But the government has no right to exercise character defama- 
tion incidental to the process of hiring and firing. The right to hire and 
fire does not include the right to ruin an employee’s reputation without 
just cause. If a private employer states that he has fired an employee as 
a chronic alcoholic or as a disloyal American, he is subject to a damage 
suit for slander. Under the loyalty program, the accused federal employee 
has no opportunity to answer the charge before an independent tribunal 
or trial court where the elements of fair procedure are provided, nor may 
he recover damages for libel or slander. 


4. “Trial” procedure. However reluctantly, the new Loyalty Review 
Board has adopted regulations which do not provide the fundamental 
elements of fair procedure. The refusal to permit the accused to be con- 
fronted by and to cross-examine his accusers has been justified by the 
need of the F.B.I. to protect its sources of information and the future use- 
fulness of the government’s informants. There is implicit in this argu- 


2 U.S. Civil Service Commission, Statement by Seth W. Richardson, Chairman of Loyalty Review 
Board, December 23, 1947 (mimeographed release). 
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ment the notion that the F.B.I. and other security agencies are engaged in 
activity so central to national security that the traditional judicial safe- 
guards of due process do not apply. 

The F.B.I. is not the only enforcement agency which utilizes secret 
informants. When enforcement agencies want to protect the identity of 
their informants, they obtain evidence which is legally admissible in a 
court. Without evidence which has been publicly exposed, they cannot 
obtain conviction. In a criminal prosecution for sabotage or sedition, the 
prosecuting attorney would not venture to argue that the need to protect 
the government’s informants justified the refusal to expose publicly the 
evidence of guilt. In view of the greater urgency involved in such cases, 
it becomes increasingly difficult to justify the refusal to divulge evidence 
publicly in disloyalty hearings. Moreover, the absence of this essential 
element of due process in an administrative proceeding certainly reflects 
the unwillingness of the executive branch to maintain procedures which 
normally characterize the judicial process. 

The issue of fair procedure is not only a matter of equity toward 
the accused employees but also bears significantly on the general capacity 
of the government to take action on the basis of accurate and reliable 
information. The apparent unwillingness of the government to establish 
standards requiring the demonstration of the accuracy and reliability of 
the “proof” of disloyalty in any specific case reflects an arbitrariness which 
is alien to democratic traditions. At the very least, it casts doubt on the 
willingness of the government to proceed accurately and reliably in mat- 
ters of public policy. 

The problems noted earlier in connection with the scope of the pro- 
gram, the standards for determining loyalty and the verdict of disloyalty 
have a cumulative effect on the problem of fair procedure. The broad 
scope of the present program increases the likelihood that the failure to 
insure fair procedure will produce inequities, if not miscarriages, of justice. 
Moreover, the application of loyalty tests to cases of “potential disloyalty” 
and “disloyal states of mind,” with a possible verdict of disloyalty in the 
offing, substantially heightens the need for guarantees of fair procedure. 
In this connection the judgment of the President’s Committee on Civil 
Rights is pertinent: 


. . . the procedure by which the loyalty of an accused federal worker is determined 
[should] be a fair, consistently applied, stated “due process.” Specific rules of evidence 
should be laid down. Each employee should have the right to a bill of particular accusa- 
tions, representation by counsel at all examinations and hearings, the right to subpoena 
witnesses and documents, a stenographic report of proceedings, a written decision, and 
time to prepare a written brief for an appeal.” 


The present procedural provisions do not require full revelation of 


charges, nor the production of witnesses and documents, nor the right 
of cross-examination. 
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Ill 


The loyalty program of the United States government endangers the 
rights and liberties of public employees in four ways. First, the standards 
of disloyalty are largely unintelligible. Although “sympathetic association” 
with an organization listed by the Attorney General as subversive has 
become the principal ground for dismissing employees as disloyal, the term 
has not been clarified or defined. Second, the program is broader in 
scope than is necessary—and is proportionately inefficient. Third, when 
employees are dismissed, it is highly questionable whether the government 
should stigmatize them as disloyal. The interest of the government can be 
protected short of publicly branding individuals as disloyal Americans. 
And fourth, the procedure for hearing and determining cases of disloyalty 
is unfair. The essential problem now is to design an effective loyalty pro- 
gram which is committed to the proposition that the civil rights of govern- 
ment employees must be protected. There is no such commitment in the 
present program. Moreover, the failure of the federal government to 
protect the rights of its employees will 

. surely weaken the safeguards of the right of all citizens to speak freely and to or- 
ganize in furtherance of their opinions. Here as elsewhere, the federal government must 


set an example for the rest of the country by being uncommonly scrupulous in its respect 
for the civil rights of all citizens.” 


21 President’s Committee on Civil Rights, To Secure These Rights (Washington: Government Printing 


Office, 1947), p. 165 
23 Ibid., p. 51. 
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I 


HE PROBLEMS of representation in our state legislatures stem 
"Tiere from the practice of allowing political expediency to domi- 

nate all other considerations. Lip service is given the principle of 
majority rule and its accompanying consideration for minorities. Diffi- 
culties arising out of the application of this principle to the institution of 
a popularly elected executive, who must share with an elected legislature 
in the enactment of law, have not been squarely met. This failure is 
partially due to the historical evolution of our pattern of government 
and the growth of the political party as the agency that bridges separa- 
tion of powers and serves as a connecting link with the electorate. 

When the American states developed their constitutions, a few tried 
to accomplish a unification of the executive with the legislative branch. 
Pennsylvania and Vermont made such provision in their first constitu- 
tions but abandoned it for complete separation of executive from legis- 
lative organization with separate elections according to the New York 
model, which proved universally acceptable.* 

In the beginning states recognized the “propertied interest” as the 
dominant one in legislation. Except in Vermont, property ownership was 
a prerequisite for candidacy for the legislature. ‘“Propertied legislators” 
were elected by other property owners with lower minimum ownership 
requirements, but with a sufficient stake in the community to assure a 
safe choice. Bicameralism was adopted by all the states except for a 
brief period of experimentation with unicameralism by Georgia, Penn- 
sylvania, and Vermont. Some radical adjustments in the model supplied 
by the British mother of parliaments were made to fit the American 
scene. 

Senators were usually elected from districts consisting of counties— 
the principal administrative subdivision of the state; representatives were 
elected either from some existing local unit such as a town, plantation, 
or parish, or from some artificial district created for the purpose. Em- 
phasis was not placed on the representation of numbers so much as upon 
communities. In New England a member of the lower chamber repre- 
sented a town in its corporate capacity. The organized bodies of free- 
men of the towns with the lower chamber of the state legislature as the 


1 Walter F. Dodd, State Government (2d ed.; New York: Century, 1928), p. 233. 
265 





266 THE WESTERN POLITICAL QUARTERLY 


communitas communitatum merged local and special needs with the 
broader state community interest.2, Some recognition was given to larger 
towns by permitting an increase in number of representatives based on 
qualified voters or rateable polls according to a formula, but forbidding 
towns to be split into separate electoral districts. The practice of allowing 
sparsely populated districts to be represented by one legislator and more 
populous districts by several was generally accepted by all states prior 
to 1820. Not all states compensated legislators from state funds, but some 
expected local units to supply stipends if it were necessary. In Massa- 
chusetts it was optional for a town to send a representative, and at times 
few of the smaller towns were represented.* 

The nineteenth century saw the development of an American pat- 
tern of party control of state governments which broke with the British 
model. In the first place, the party served as an agency of control over 
both the legislative and executive branches, frequently bridging the gap 
of separation of power. Secondly, parties fostered the extension of suf- 
frage from those who owned property to those who paid taxes, and, ulti- 
mately, to manhood suffrage.* Before the extension of suffrage party 
organization concerned itself only with those few who had a stake in the 
community. It posed as an agency to which the newly enfranchised voter, 
too busy to bother with details, might turn to effect control over his 
government. As the agent of the voter it stood between him and his 
chosen representative. The voter did not have to take an oath to support 
the party or finance it through membership dues, and no formal duties 
were required. To entrench itself in the system the political party pro- 
ceeded to manage the government and to restrict the control of the elec- 
torate to the channels it provided through its organization. The legislative 
caucus gave way to the state convention and the direct primary. 

What Ostrogorski wrote in 1902 about the new position of the 
American political party in its relation to Congress could well be applied 
to its role in state legislatures: 

Always endeavoring to throw a veil over divergences of views and to eliminate 
principles, it substituted for the process of analysis and synthesis of opinions, which 
ought to take place in the electorate to create a legislative assembly animated by one 
mind and one will, a purely artificial analysis and synthesis obtained by the saving grace 


of the party label. As soon as the manifold interests jumbled together under this label 
got admittance into the House, they naturally reverted to their own particular aspira- 


2 Vermont and New Hampshire retain the town as the electoral district for the lower chamber of 
their legislatures although their legislators no longer represent the town in its corporate capacity, 
nor do they receive instructions from their town meetings. 


$ Cf. Oscar Handlin and Mary F. Handlin, Commonwealth, A Study of the Réle of Government in 
the American Economy: Massachusetts, 1774-1861, (New York: New York University Press, 1947), 
p. 267 

4Cf. Edward M. Sait, American Parties and Elections (New York: Century, 1927), p. 17; also Elmer 
E. Schattschneider, Party Government (New York: Farrar and Rinehart, 1942), p. 48. 


5 Elmer E. Schattschneider, op. cit. 
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tions, like a bent spring which recovers itself. The party organization no longer had to 
repress these centrifugal tendencies, for its object was already attained; its sole concern 


being to manage the elections and win the prize in the form of patronage and other 
advantages.° 


The extension of suffrage uncovered interests in the states other than 
those of property. These were to be subjected to synthesis within the 
party and to a lesser degree in the legislative halls. However, as was the 
case with national legislators, once elected, state lawmakers were inclined 


to follow their own interests, the party by default having supplied little 
guidance. 


II 


Property interests dominated American state governments during the 
eighteenth and nineteenth centuries. With the disappearance of property 
qualifications for holding a seat in the legislature and for voting, these 
interests nevertheless did not go into eclipse. They supported party or- 
ganization by contributing heavily to campaign funds; and in return they 
demanded, and usually received, certain favors or control over candidates 
elected. It became the task of the party to harmonize the interests of 
the rural landowner with those of the city merchant-manufacturing 
groups. Party leaders employed political symbols in such a way as to get 
the support of both factions. The forces of conservatism contrived to 
make ineffective the franchise extended to the new propertyless urban 
masses. This was done by manipulating the then-existing systems of ap- 
portionment and districting for the legislature. 

On the surface the state constitutional provisions for representation 
are harmless enough. Population is the most common basis of apportion- 
ment for the senate. Although New Hampshire retains the old basis of 
“direct taxes paid,” twenty-four state constitutions specifically provide 
population as the basis;’ nine others limit this slightly by excluding In- 
dians not taxed, aliens, and military personnel;® four used legal voters as 
the basis.? Indiana specifies adult males;'® Oregon limits population to 


© M. Ostrogorski, Democracy and the Organization of Political Parties, translated from the French by 
Frederick Clark (New York: The Macmillan Company, 1922), Vol. Il, p. 558 


7 The references are to articles and sections of the 74 constitutions: Arkansas, VIII, 1-5; Cateute. 
4549; Congestion, Ill, 3, 4; Georgia, III, c. ii, iii), 3 (Par. i); Mlinois, IV, 7, 

Kansas, il, » 1-3; Kentucky, 3 33; Louisiana, iit, 2, 5, 6; Michigan, V, 2-4; Missouri, ult, 2- ll; 
Nevada, I, i, XVII, 6; New Mexico, IV, 42; North Delors, II, 29, 35; XVIII, 214; ‘Ohio, XI, 
1-11; Oklahoma, V, $.16 (b); Utah, IX, 2, 4; Vermont, II, 13, 18, 37; Virginia, IV, 43; Wyoming, 
Ill, 3, III-A, 24. Five others give Population as the basis but limit its effectiveness, viz.: 
Alabama, IV, 50, IX, 198-203; Florida, VII, 3, 4; and Iowa, III, 34, 35, which limit any county 
to no imore ‘than one senator; West Virginia, VI, 4-10, 50, which limits any county to two 
senators; ~- Pennsylvania, II, 6. which limits a city or county to no more than 1/6 of the 
members of the senate. Cf. Book of the States, 1948, for the best summary. 

® California, IV, 6; Motne, IV, Pe. 1, 2, 3; IV, Pe. II, 1, 2; Minnesota, IV, 2, 23, * Stet. «| ts 

ebraska, Ill, 5; New York, Ill, 35; North Carolina, II, 4-6; Washington, Il, XXiIl, 

Wisconsin, IV, 3-5. Military ‘personnel are excluded from population in Wchaoe yt.” 
South Dakota, III, 5, XIX, 2. 

® Massachusetts, Pr. II, Ch. I, Sec. II, Art. I, Sec. III, Art. I, Amdt. LXXI; Rhode Island, V, 1, VI, 1; 
Tennessee, Il, 4, 6; Texas, LI, 25-26, 28. 

” Indiana, IV, 4-6. 
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white population.*1 The remainder have variations of these limitations, 
a progressive formula, or an apportionment to each county of one 
senator.?” 

Population is also the most important factor in apportionment of 
the lower house. However, it is in the apportionment for the lower 
chamber that state constitutions are buttressed against any rapid adjust- 
ment to population shifts. Twenty-two state constitutions specify popula- 
tion as the basis of apportionment,"* and nine others limit this factor by 
excluding aliens, Indians not taxed, or military personnel.’* One restricts 
“population” to white population,’® and one limits population to adult 
males.'* Twelve other states either permanently prescribe the distribu- 
tion of representatives or provide inelastic formulas for reapportionment 
in their constitutions.’7 Massachusetts and Tennessee based their appor- 
tionment upon legal voters. Although this is restricting, there is less 
rigidity in the formula.** Arizona uses “votes cast for governor” at the 
last preceding election with the limitation that there may not be a reduc- 
tion to any district below its quota based on the 1930 election.’® 

Many constitutions carry provisions against gerrymandering by re- 
quiring that the district be “composed of contiguous territory” and that 
it “be equal in population as nearly as may be.” However, this latter 
basis of equality is subordinated to other qualifications which in a number 
of states result in an over-representation of rural elements. Twenty-six 
states have some such constitutional provision: nineteen of these states 
assure One representative to each county,”° and seven specifically limit the 
more populous areas. For example, Connecticut assures representation 
to the towns; Delaware permanently specifies the apportionment in its 
constitution; Maine limits any town to seven representatives. Maryland 


11 Oregon, IV, 6, 7. 


12 States which assign one senator to each county are: Idaho, III, 2, 4, 5, XIX, 1, 2; Montana, V, 4, 
VI, 3-6; New Jersey, IV, ii, 1, IV, iii, 1; South Carolina, I, 2, III, 3-6. 


33 Alabama, IX, 198-203; Arkansas, VIII, 1-5; Colorado, V, 45-49; Illinois, IV, 6, 7, 8; Kansas, X, 1-3; 
Kentucky, 33; Louisiana, III, 2, 5, 6; Michigan, V, 2-4; Missouri, III, 2-11; Montana, V, 4, VI, 
2-6; Nevada, XVII, 6; New Hampshire, Pr. II, 9, 11, 26; New Jersey, IV, iii, 1; New Mexico, IV 
(42); North Dakota XVIII, 214; Ohio, XI, 1-11; Pennsylvania, II, 16-18; South Carolina, I, 2, 
Ill, 3-6; Utah, IX, 24; Virginia, IV, 43; West Virginia, VI, 4-10, 50; Wyoming, III-A, 24. 


14 California, IV, 6; Maine, IV, Pr. II, 1, 2; Minnesota, IV, 2, 23, 24, Sched. 10, 12; Nebraska, III, 5; 
New York, III, 3-5; North Carolina, II, 4-6; South Dakota, XIX, 2; Washington, XXII, 1, 2; 
Wisconsin, IV, 3-5. 


15 Oregon, IV, 6, 7. 

16 Indiana, IV, 4, 5, 6. 

17 Connecticut, III, 3, 4, Amdts. II, XV, XVIII, XXXI; Delaware, II, 2; Florida, VII, 3, 4; Georgia, 
Ill, 2, Pe. ii, iti, Pe. i, 3; Idaho, XIX, 1, 2; Iowa, III, 34, 35; Maryland, III, 2, 5; Mississippi, 


XIII, 254-256; Oklahoma, V, 9-16 (b); Rhode Island, XIII, Amdt. XIX; Texas, III, 25-26a, 
28; Vermont, Il, 13, 18, 37. 


18 Massachusetts, Pr. Il, Ch. I, Sec. III, Are. I, Amdt. LXXI; Tennessee, II, 4, 6. 
® Arizona, IV, 2, 1 (1). 


2 Alabama, Arizona, Arkansas, Florida, Georgia, Indiana, Iowa, Kansas, Louisiana, Mississippi, Missouri, 
New Jersey, New York, North Carolina, Ohio, Pennsylvania, South Carolina, Utah, Wyoming. 
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fixes a maximum of six from any county; Rhode Island assures each town 
one representative and limits any town to one-fourth of the total of the 
lower house; Vermont assures every town representatiion; New York fixes 
one-third of the total in the senate as the limit for any county. 

The state legislature itself is the agency for reapportionment in forty- 
one states.22 The constitutions usually specify a reapportionment after 
each federal or state census.*? Yet frequently state legislatures fail to 
reapportion. David O. Walter observed in 1942 that ten state legislatures 
had failed to reapportion up to that date on the basis of the 1930 census, 
seven had failed to act on the 1920 census, and five states had not re- 
apportioned in thirty-five or forty years.? He previously noted that in 
twenty-six states inequalities in senate districts were “due primarily to 
legislative inaction,” whereas in only fifteen states were the constitutional 
provisions “primarily responsible for the inequalities.” Similarly, repre- 
sentative districts showed noticeable inequalities. In twenty-two states 
these inequalities were due “mainly to legislative action or inaction,” and 
in only fourteen states were they due to constitutional limitations.** This, 
of course, means that by this simple device of silent gerrymandering an 
increase in urban population or a shift of population within the state is 
denied effect. In Minnesota failure to reapportion and to redistrict the 
state has resulted in such wide disparities as one representative for a 
district containing 7,254 people and only two representatives for another 
district with a population of 128,501.2° In Texas, on the basis of the 
1940 census, eleven metropolitan cities are entitled to one-half the repre- 
sentation in the senate, but actually they have slightly over one-third of 
the senators.”® In California, Los Angeles County, with its population of 
2,785,643 (1940 census), has one senator while the district of Inyo and 
Mono counties with its 9,923 people is entitled to the same representation 
in the upper chamber.** In Alabama, where the population of the north- 


21 Several states make alternative provisions. In California, if the legisl fails to reapportion, the 
Lieutenant Governor, Attorney General, Surveyor General, Secretary of State, and Superintendent 
of Public Instruction are authorized to reapportion. In Missouri, if the legislature fails to 
reapportion, the Governor, the Secretary of State, and the Attorney General may reapportion. 
In Florida, - Governor may call a special session for this purpose. Ohio assigns apportioning 
to d ive officers. 








22 Delaware and Vermont do not require a reapportionment for the lower house. No reapportionment 
is required for the upper house by the constitutions of Arizona, Delaware, Indiana, Maine, 
Mississippi, New Jersey or South Carolina. 


% David O. Walter, “Reapportionment of State Legislative Districts,” 37 Illinois Law Review (May, 
1942), pp. 20-42. 


24 David O. Walter, “‘Reapportionment and Urban Representation,’ Annals of the American Academy 
of Political and Social Sciences, Vol. 195 (January, 1938), pp. 11-20. 


% Louis C. Dorweiler, Jr. . _ ee Farmers Rule Cities,”” National Municipal Review, Vol. XXXV 
(March, 1946), p. 


26 Stuart A. MacCorkle, “‘Texas Reapportionment Problem,’’ National Municipal Review, Vol. XXXIV 
(December, 1945), pp. 540-3. 


oe a “Urban v. Rural in California,’ National Municipal Review, Vol. XXXV (July, 
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ern cities has shown a marked increase in the past twenty years, one 
district with 140,420 people has one senator while another district with 
only 58,621 is entitled to one senator.?* 

Thirty-nine states place full responsibility for reapportionment upon 
the legislature itself. There is no way of compelling it to act in case of 
failure. The courts treat the matter as a political question and not subject 
to review. However, if the legislature reapportions, a subsequent district- 
ing can be challenged in the courts on such mandatory requirements as 
the stipulation that “counties or towns may not be divided,” and such 
discretionary requirements as the rule that “districts must be equal” and 
“compact.” The courts have shown no great hesitancy to protect the 
people from arbitrarily and obviously capricious action of districting agen- 
cies—frequently county commissioners or city councils. 


III 


It is held by some that the legislative body should be a “perfect 
mirror” of the various existing interests. Measured by this standard the 
American state legislature gives a poor account of itself. Proportional rep- 
resentation is frequently suggested as a solution. It is argued that it would 
clarify and accentuate the voice of the electorate. On this purely logical 
and mathematical basis the argument is indisputable. However, propor- 
tional representation has emphasized the procedure of recording the voice 


of the electorate to the neglect of adequate consideration for the effective- 
ness of the legislature once it is elected. 

In general, the people are as interested in making and unmaking 
their governments as they are in the assurance that their views are 
represented. While proportional representation has worked fairly well 
for large areas in some European countries, it probably would not be the 
solution in a system which permits a popularly elected executive as well 
as an elected legislature. It would result in growth of small parties and 
would necessitate coalitions. There are some things to be said for the 
American political party as a synthesizing agent. 


28 Hallie Farmer, “Legislative Reapportionment,” Bureau of Public Administration Bulletin, University 
of Alabama, 1944, p. 10. Cf. Douglas H. MacNeil, “Urban Representation in State Legislatures,” 
State Government, Vol. 18, pp. 59-61, April, 1945. The United States Conference of Mayors 
in a recent study, “Government of the People, by the People, for the People,’ indicated that 
while urban peoples constitute 59 per cent of the population they have only 41 per cent of the 
legislators. The study cites further discrepancies: Detroit with 40 per cent of the population of 
Michigan has only 27 per cent of the representation; Atlanta (Fulton County) with a population 
f 393,000 has only three representatives in the Georgia legislature while Ethols County with a 
population of only 3,000 is entitled to one representative; Oklahoma City with 244,000 people has 
seven representatives while seven rural counties with a total of 57,000 have equal representation; 
Chicago with 51 per cent of the population has 37 per cent of the representation in the Illinois 
legislature; Hartford with —— people has two representatives while Colebrook with only 547 
people has the same ives in the Connecticut lower chamber. These are 
some of the glaring examples g inequity indicated in the study. 
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Perhaps we should recognize certain developments in our states 
which make our old system of representation impractical: 


(1) Our local representative districts no longer represent community 
interests. The constituency is too often an indefinite number of individuals 
who happen to reside in the area. 


(2) Political party organization too frequently resorts to collusion 
with certain interests which lack the desired numerical strength but are 
able to supply to the party leaders financial rewards earned through ex- 
ploitation of the many. 


(3) Reapportionment is not assured, nor are districts always equal. 


However, these problems may be solved to a very large degree if: 


(1) Reapportionment is assured by assigning this function to an 
administrative agency, as is done in Ohio,”® with the additional proviso 
that the courts may compel such apportionment. 


(2) It is thought that should the legislature have the function of 
reapportioning, action might be stimulated by popular initiative, as has 
been the practice in Colorado.*° 


(3) The qualifications of “equality” and “compactness” are estab- 
lished for districts; these can be enforced by the courts once reapportion- 
ment is assured. 


(4) The districts are large enough to force a certain amount of syn- 
thesis of interests; they should serve as the basis of representation of not 
one but at least three legislators. This would weaken local party control 
and would strengthen the party on the state level. 


Nebraska and Minnesota have tried to limit party control by electing 
legislators upon non-party ballots. This makes the legislature the battle- 
ground of rural and urban interests. Parties help to merge these two 
factions. But they cannot do so effectively if the common practice of 
making the senatorial districts the basis of party organization is continued, 
for this gives decisive control of the parties to the rural counties. If re- 
apportionment is assured, if districts are made large enough in area and 
single-member districts are abolished, full representation will be given 
within the party to the cities, thus giving expression to urban interests 
and yet escaping the disintegrating influence of many small parties implied 
in proportional representation. 


2 Ohio Constitution, XI, 11. Apportionment is made by the Governor, the Auditor and the Secretary 
of State, or any two of them, every ten years. 


%* Cf. Armstrong v. Mitten, 95 Colo. 425 (1934). 
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The American Political Mind, a textbook in Political Theory. By Francis 
GraHaM Witson. (New York: McGraw-Hill Book Company, Inc., 
1949. Pp. ix, 506. $5.50.) 


The work under review is, in its inclusiveness, thorough and ex- 
haustive. It begins with a chapter on “The Setting of American Political 
Ideas,” in which “The American Background” is its first heavy-print sub- 
title. It ends with the chapter on “Democracy and the Struggle for 
World Order,” of which the last sub-section concerns “Values and the 
Atomic Era.” Between are included all the obvious thinkers, statesmen 
with programs, and political ideologies, as well as many not generally 
covered in texts. Each chapter is followed by a selected bibliography, 
and supplemented especially in the later chapters, by extensive footnote 
references. 

Professor Wilson, learned and careful, expounds the contents of 
works, programs, movements with eminent fairness, and, wherever 
possible, uses ample quotations from the sources. He indicates their 
historical significance with unemotional objectivity, discusses their in- 
tellectual importance without warmth or parti pris. He criticizes and 
evaluates with extreme caution; and his judgments emerge from selection, 
ordering, and a formally dispassionate instructional exposition, so that 
they are either unnoticed or have the appearance of scientific necessity. 
A calm, unemphatic, and uniform style reinforces the impression of 
aloof and careful scholarship. 

Professor Wilson’s technique has the value of discouraging emotional 
enthusiasm and premature commitment on the part of the student; 
it emphasizes the necessity of concentrating attention on the facts, on 
what was said and proposed; and by example it encourages the humility of 
concern with others’ thoughts. It has value, too, in stressing the degree to 
which thought is a reflection of, and response to, a cultural situation and 
institutional matrix, and is therefore, especially valuable for expounding 
those often unsystematic, normally unphilosophical, or pragmatically pro- 
grammatic reflections of satisfaction or discontent which constitute a not 
inconsiderable part of the material of American political thought. 

But this technique is far less successful in revealing the positive 
influence of ideas in shaping institutions, in giving meaning and signifi- 
cance to men’s lives and struggles. Their change, along with the related 
change of institutions through time, involves dynamism, not simply 
differences, static though successive. Ideas indeed are weapons and have 
consequences. They are such, and do so, however, chiefly through the 
excitement, intellectual, moral, and aesthetic, that they create. At 
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whatever risk, that excitement should be conveyed to the student, who 
must come to feel the drive of destiny, the drama of thoughts in compe- 
tition, the tragedy of lost causes, through the time of his own tradition. 
These are beyond conveying by space proportion alone, and no work, 
however meritorious in learning and inclusiveness, which fails in this 
task adequately fulfills the role of a textbook in political theory. 


University of Chicago. Tuomas I. Cook. 


The Constitutional History of England, 1216-1399, with Select Documents. 
By B. Wirxinson, M.A., PH.D. Professor of Medieval History in the 
University of Toronto. In three volumes, Volume 1, Politics and 
the Constitution, 1216-1307. (Toronto: Longmans, Green and 
Company. 1948. Pp. xx, 240. $3.75.) 


A large scale re-examination of English constitutional history is being 
undertaken by Professor Wilkinson. The present volume is the first 
of three dealing with the period 1216-1399; this series in turn is to be 
followed by another covering the years from the Norman Conquest to 
1216. A difficult task faces him who serves as author-editor-translator 
in this field. How well has it been achieved? Because he has brought 
many medieval documents to the attention of the student, in satisfactory 
English translation with useful editorial interpolations, Wilkinson’s work 
has a distinct value. This, editor-translator Wilkinson would not over- 
stress for he is a firm believer that the serious student will not long rely 
on translated excerpts from the sources. His “Introduction” and his 
remarks prefacing each group of documents are also significant and 
frequently challenging; but the casual reader is not apt to become very 
enthusiastic over the author’s literary style. His very cautious approach 
to controversial issues often leaves one to choose between his own guarded 
suggestions and the divergent or conflicting views of others to which he 
has directed attention. Thereby the student is encouraged to make his 
own critical evaluation of the documents; thereby the casual reader is 
puzzled or annoyed. 

Wilkinson’s introductory comments to the several related groups 
of documents at times seem to bog down in the discussion of the proper 
dating of key events; but normally he leads one to a consideration of 
some more significant topic than the textual criticism on which 
determination of the dates hinge. 

Some idea of the scope of the book may be gained from the chapter 
headings: The Crisis of 1233-34; The Paper Constitution of 1244; The 
Provisions of Oxford 1258; and The Crisis of 1297. 
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Somewhat unorthodox is the bibliography of “Some Recent Works”, 
at the beginning of each chapter. Wéith one exception these are works in 
English mostly published since World War I; a few earlier items are 
mentioned. 

Until the series extends beyond Volume I, criticism of its organization 
must be tentative; but one can quizzically note that Volume III in its 
chronological scope is to overlap Volume I, which in itself gives three 
separate treatments of certain years! A complete list of the translated 
documents would be helpful. As it is, one must thumb through each 
chapter until he comes to section (c), Documents, to get this information 
piecemeal; and he must then go on through each document to discover 
whether it is given in whole or only in part. Shortcomings such as these 
detract from a substantially sound and scholarly work; but perhaps even 
they help one to recapture something of the disordered spirit of the age 
and thus indirectly add to one’s understanding of the documents. 


University of Utah. W. H. Datouiesn. 


The British Constitution. By W. Ivor JENNINGS. (Cambridge: Cambridge 
University Press. Second Edition. 1947. Pp. xiv, 232. 10s. 6d.) 


This is a new edition of Jennings’ well-known book on the British 
constitution, first published in 1941. The text has remained unchanged, 
except for minor alterations. Anyone who has read the first edition will 
learn only two new facts by reading the second: that the annual salary 
of the M.P. has been raised from 600 to 1000 Pounds, and that the 
membership of the House of Commons has been increased from 615 to 
640. However, vanitas vanitatum, the latter change is already outdated. 
The Representation of the People Act, 1948, which abolishes the busi- 
ness premises and the university vote, provides for 608 single member 
constituencies. 

Not a word is said in the text on Britain under the Labor Govern- 
ment, though the author states in the preface to the new edition, “A 
writer on constitutional problems must deal either with history or with 
actuality. This book is of the later type.” The date of the preface 
(july 2, 1946), does not exonerate such an omission. In his speech 
to the House of Commons of November 19, 1945, Mr. Herbert Morrison 
had reaffirmed the electoral program of the Labor Party; royal assent had 
been given to the Bank of England Act, nationalizing that institution; the 
Coal Industry Nationalization Bill, the Civil Aviation Bill, the two 
National Insurance Bills, the Family Allowance Bill, the National Health 
Service Bill, to name but some of the milestones of Labor policy, were 
well on their way to become law. 
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As when reading the first edition, one is again disappointed to find 
in a book with the title The British Constitution no discussion of the 
Civil Service and the Local Government of the United Kingdom, the 
more so since of the nine chapters one is devoted to Administration and 
one to Government in War Time, and an example for the application 
of proportional representation fills two pages of the book. 

In spite of such criticism, the American layman or undergraduate 
who knows little about the British government will benefit from reading 
the book. For the main thesis remains an important one: that in the 
United Kingdom there is a “close relation between the policies followed 
by the Government and the general ideas of the majority of the electorate.” 


The College of Idaho. Georce V. Wo tre. 


Legal Effects of War. By Sim Arnotp DuNcaAN McNair. (London: 
Cambridge University Press; New York: The Macmillan Company. 
Third Edition. 1948. Pp. xxiv, 458. 25s.) 


In the the 1945 volume of the British Year Book of International Law 
Mr. G. G. Fitzmaurice has pointed out that the recent war has had 
little effect on the development of the Law of Prize. In the latest edition 
of his book, Sir Arnold McNair leaves one with the feeling that com- 
paratively little change was brought about by the years 1939 - 1945 so far 
as the Legal Effects of War were concerned. 

Sir Arnold’s book is a valuable compendium of English law on every 
aspect of the problem, including nationality, status of enemies, leases, 
frustration of contracts, insurance, and the like, although it might be 
felt that many of these matters could be considered as coming within 
the broad concept of trading with the enemy. In addition to these com- 
mercial aspects of the problem, the learned writer has provided an in- 
teresting study on the effects of the belligerent occupation of territory, 
in which he is concerned not merely with acts of the occupant, but also 
with legislative measures of the dispossessed sovereign. The text flnishes 
with an extremely important and topical problem, namely, the effects of 
peace treaties on private rights. 


University College, London. L. C. Green. 


The Background of Administrative Law. By Mitton M. Carrow. (New- 
ark: Associated Lawyers Publishing Company. 1948. Pp. ix, 214. 
$5.00.) 


Mr. Carrow, a New York attorney, offers a brief discussion of a 
number of topics in administrative law. Two chapters, those on termi- 
nology and separation of functions, take their content chiefly from the 
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Administrative Procedure Act of 1946, which is reproduced, together 
with the Model State Aministrative Procedure Act of the Commissioners 
on Uniform State Laws, in the Appendix. The other topics discussed 
are the separation of powers, administrative adjudication, and judicial 
review of administrative action. 

The viewpoint is that often urged by political scientists. The 
separation of powers is dismissed as a political doctrine which properly 
has no legal implications. The administrative process is regarded as a 
seamless web which ought not to be broken by legalistic analysis. The 
claims of administration to autonomy in the name of efficiency and 
expertise are rated highly. Some of the more important cases are dis- 
cussed, but there is no attempt at an exhaustive study of the legal prob- 
lems which arise. 

The preoccupation of political scientists with administration has 
already infected the lawyers. The Hirabayashi, Korematsu, Endo, Falbo, 
and Yamashita cases should remind us that there are other values in 
government besides efficiency, and that efficiency is not always equivalent 
to uncontrolled action. If Mr. Carrow fails to consider the seamier side of 
administration, he has learned this from the political scientists. As a 
lawyer, however, he should have something to teach political scientists. 
They will find his viewpoint altogether familiar. They will find also 
a competent and often a judicious discussion of a few important cases. 
Unfortunately, the legal material is too sketchy to justify the title of 
the book. 

Uutienilty af Und. Francis D. WorMUTH. 


Liberty Against Government: The Rise, Flowering, and Decline of a 
Famous Juridical Concept. By Epwarp S. Corwin. (Baton Rouge: 
Louisiana State University Press. 1948. Pp. xiii, 212. $3.00.) 


Drawing together a lifetime’s research in constitutional law, Profes- 
sor Corwin devotes himself in this work to the concept of natural 
law and its relation to the doctrine of vested rights and “due process of 
law” in American constitutional history. The profession will welcome 
this systematic presentation of materials more or less familiar but not 
hitherto made accessible in one volume. Unfortunately the treatment 
is almost entirely reportorial. No attempt is made to distinguish between 
bona fide natural law decisions and decisions on strictly constitutional 
grounds which Willoughby would have approved. Professor Corwin is 
undecided about the whole business; early in the book he seems to re- 
buke the courts for adopting the famous juridical concept, and later he 
rebukes them for attenuating it. 
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The introductory chapters deal with classical and medieval con- 
tributions to the natural law concept. The author underlines the fact 
that these are purely derivative by extensive citation of secondary sources. 
The viewpoint is that made popular by Professor MclIlwain. Uncritical 
acceptance of the shibboleths of natural law historiography has its dangers; 
it leads Professor Corwin to accept as Demosthenes’ the familiar dictum 
that “law is the gift of God.” This quotation, like so many of its kind, 
has come down to us without verification of authorship. (See Demos- 
thenes’ First Speech Against Aristogeiton, Loeb Classical Library, Vol. 
I, p. 515). It is a piece of cheap rhetoric and has the same evidential 
value as Senator Vest’s tribute to the dog. 

Professor Corwin’s chief thesis seems to be that reliance upon the 
“higher law” was an inevitable outcome of the process of constitutional 
interpretation in the United States. Unfortunately, as he points out, 
“due process” has a way of meaning all things to all people. However, 
one generalization is clear to the reader: natural law has been used to 
uphold a closed economy (as in Standard Oil Company v. United States) 
and also to uphold a competitive theory of economics, (as in Lochner v. 
New York and the United States v. Adair). In both situations govern- 
mental action was stricken down; this is what Professor Corwin means 
by “liberty against government.” 

The concluding chapter finds value in such liberty, and seems to 
suggest that the present court does not. This is not borne out by such 


decisions as Murdock v. Pennsylvania, West Virginia Board of Education 
v. Barnette, Skinner v. Oklahoma, and Taylor v. Mississippi. Moreover 
the court has in recent years implemented a conception of liberty not 
purely negative, a liberty which requires affirmative governmental action 
for its achievement. 


University of Utah. RENE N. BALLarp. 


The Economics of Public Finance. By Puitip E. Taytor. (New York: 
The Macmillan Company. 1948. Pp. ix, 617. $4.50.) 


This author has written a textbook for a one term course about all 
the traditional topics of public finance. The main question of this book 
is: How must public finance be organized in order to guarantee full 
employment and to prevent or at least to alleviate depression? Follow- 
ing the pattern given by Keynes and Hansen, Taylor recommends 
“countercyclical policy,” i.e., deficit spending in times of depression and 
high taxes in times of boom. In times of depression overspending leads 
to higher consumption, higher consumption to higher business activity, 
higher business activity to greater employment. In times of boom, when 
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full employment is reached, heavy taxation must be imposed, so that 
no uncontrolled inflation can originate. This “economic heresy,” as it is 
called by Taylor himself, has been severely attacked since the days of 
Malthus, who is the first discoverer of this theory of underconsumption. 
It has been claimed that following Say’s law, general underconsumption 
is not possible, and that a depression is due to faulty investments; im- 
mobilization of production and consumption follow and then crisis. 
According to this capitalization theory, increase of the savings quota and 
not increase of consumption must lead to a gradual dispersion of depres- 
sion. Not extension of public credit but restriction of public spending 
can help to overcome depression. 

Taylor’s proposition, the countercyclical policy, is best carried out 
by a progressive income tax, which, according to the author, is the best 
tax anyhow. It seems rather doubtful whether an ideal system of 
American taxation should be based mainly on the income tax, as 
Taylor proposes. In his ideal system, the income tax, as Taylor himself 
says, must be higher; and the higher the tax, the less the bite of con- 
science is felt and the greater is the temptation for defraudation. 

It is one of the main deficiencies of this book that the author writes 
in a rather opinionated fashion. Another deficiency is the lack of clarity 
in describing the different American taxes. Under these circumstances 
it seems doubtful whether the author has written unqualifiedly a useful 
textbook on public finance. 


hes MIL KAUDER 
University of Wyoming. Emit Kau 


American Historians and European Immigrants 1875-1925. By Epwarp 
N. SavetH. (New York: Columbia University Press. 1948. Pp. 244. 
$3.00.) 


This volume is a study in historiography. The author makes no 
attempt at a treatment of the subject of immigration but rather makes 
a critical analysis of the emphasis—or lack of it—given to immigration 
and the immigrant by several outstanding United States historians who 
did their research during the period covered—1875 to 1925. Saveth notes 
that the terms “foreigner” and “immigrant” have normally been used 
by the historians to designate only those of non-English origins; he deplores 
the fact that practically no work on English immigration has been done. 

“In the last two decades of the nineteenth century,” says the author, 
“the Teutonists undoubtedly dominated American historiography.” Ac- 
cording to this school, American institutions are not only Anglo-Saxon in 
origin, but their perpetuation and the very preservation of the nation are 
predicated on “‘preponderance of Anglo-Saxon stock.” Saveth denounces 





BOOK REVIEWS AND NOTICES 279 


the Teutonic Origins theory as representing “retrogression in American 
historiography.” Members of this school would naturally present an 
unsavory picture of the non-English immigrant. A majority of them as- 
sumed that the result of various fusions had created an English “race” 
superior to any other people. The Teutonic hypothesis was challenged 
by many outstanding scholars such as Channing, Osgood, and Andrews 
and was eventually undermined. But such writers and lecturers as Fiske, 
Hosmer and Freeman helped to perpetuate the doctrine. 

The idea of the American melting pot, originated by Parkman and 
promoted by Roosevelt, Wilson, and Turner, implied a much broader 
basis for American history. This school contended that “the wilderness 
seized the European, shook him loose from his cultural moorings, and 
paved the way for their theory of the wilderness blending of diverse 
peoples—of a melting pot which was the essence of American nationality.” 
These scholars accepted the idea that foreigners had added materially to 
the American system. 

After having examined the works of the many historians, Saveth 
concludes that: 

We find that the historian generally took for granted the superiority of the old 
stock; was suspicious of the immigrant as a social and religious innovator; welcomed him 
as an economic asset; extended some sympathy of the better intentions of the nativists; 
and hoped that the immigrant would conform to the Anglo-Saxon institutional pattern. 


There are, of course, deviations from this pattern by individual historians—but it appears 
to be the norm of historians’ opinions of the immigrant. 


In this volume Saveth has made a noteworthy contribution to 
American historiography. 


University of Utah. Davin E. MILter. 


The Pattern of Imperialism ... A Study in the Theories of Power. By 
E. M. Winstow. (New York: Columbia University Press. 1948. 
Pp. xii, 278. Price $3.75.) 


Most writers on imperialism have attributed its causes to economic 
motives in connection with capitalism. This is not strange in view of the 
fact that most of the literature in this field has come from socialists and 
other critics of capitalism. The value of the volume under review lies in 
the fact that the author approaches the subject of imperialism from a 
different angle. Dr. Winslow says, “My purpose has been to question the 
basic assumption of all such theories—that economic forces constitute 
the effective causes of imperialism and war.” He admits that it is a con- 
troversial subject but continues, “. . . at least there is some hope of 
placing it on a level different from that which has so long intrigued 
those who, taking economic causation for granted, have expended their 
analytical zeal on the mechanics of the economic system.” 
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The author analyzes different explanations of economic imperialism 
and concludes that its origin is neither capitalistic nor economic but that 
“imperialism and war may represent behavior patterns which have little 
or nothing to do with economic activity in the sense of cause and effect.” 
He notes that historians are becoming aware of the fact that too much 
stress has been placed on the economic interpretation of history. 

He contends that free enterprise, which is essential, is not dependent 
upon an aggressive, war-like foreign policy but may be directed toward 
peace and that this system, if it is to endure, must be controlled by a 
democratic, political process. He also argues that the dangers of imper- 
ialism and world war cannot be averted by world organizations as at 
present established. “A peace that must be enforced is merely an armistice 
between wars.” The only movement which offers some hope is that 
practiced by Gandhi. His technique of nonviolent resistance is directed 
only to the international use of force. It is not a substitute for the exercise 
cf the police power within a state. 

The author concludes that the people of the world have been more 
prompt in reaching economic than political maturity, and expresses the 
hope that the lessons of political economy will become potent in our 
political system. 

A good bibliography on Imperialism adds to the value of the book. 


; ‘ CHRISTEN JENSEN. 
Brigham Young University. J 


The Record of American Diplomacy. Edited by Runt J. BARTLETT. (New 
York: Alfred A. Knopf, Inc. 1947. Pp. 731. $6.00.) 


As is the fate of writers on American Diplomacy, Dr. Bartlett had 
to resolve the dilemma of arranging his documentary materials on a 
chronological or a topical pattern. He chose the former. The result is 
highly satisfactory for classroom or reference use. There are sufficient 
guideposts in the table of contents and the index which would enable 
this volume of readings to be used as a supplement to a text employing 
the topical approach. 

Illustrative of the more than 320 separate topics covered are the 
texts of the 1778 Alliance between France and the United States, the 
XYZ Report, the Polignac Memorandum, the Gadsden Treaty, the Ostend 
Manifesto, Instructions to Commodore Perry, the Lansing-Ishii Agreement, 
the Lusitania note, the 1935, 1936, and 1937 Neutrality Acts, the Destroy- 
er-Bases Agreement, and the Atlantic Charter. 

Chapter 34, “Wartime Diplomacy: 1941-1945,” contains the bare- 
bone official statements issued by the Moscow, Cairo, Teheran, Yalta and 





BOOK REVIEWS AND NOTICES 281 


Potsdam Conferences. The last chapter, “The United Nations,” includes, 
among others, documents on atomic energy, trusteeship, and the Truman 
Doctrine. 

The author’s introductions for each chapter are brief, usually con- 
fined to a single page. This is in keeping with the stated objective which 
“is to make a limited amount of significant material accessible . . . for 
comparison and discussion.” That objective is achieved in full measure. 


Wicarp F. Barser. 
Department of State. 


The Government of Canada. By Ropert MacGrecor Dawson. (Toronto: 
The University of Toronto Press. 1948. Pp. x, 662. $5.50.) 


The Government of Canada has merits which are outstanding and 
numerous: thorough familiarity with the documents, with the wealth of 
scholarly works on the subject, and with the actual operations of the 
government; a deep appreciation of the principles of English law and 
custom and of their place in the constitution of Canada; a keen aware- 
ness of the impact of modern economic and social forces on the govern- 
ment of Canada; a generous understanding of the French-Canadian issues; 
a critical and a fertile mind; a masterful organization; and a clear at- 
tractive style. 

The book is divided into seven parts and an appendix containing the 
British North America Act and the 1871, 1875, 1886, 1915, 1940, 1946 
amendments to it. 

In Part I the historical development of the Constitution is traced 
succinctly, but the development is too narrowly interpreted as a struggle 
over the political principles of responsible government and autonomy. 

In the second part Professor Dawson describes the nature of the 
Canadian constitution. He succeeds in showing how complex is the 
constitution and how it withstands the centrifugal forces of race, distance, 
and regional economies, but he seems to be impatient with the num- 
erous adjustments of the Dominion-Provincial financial relations. 

Part III is devoted to the Executive. In this treatment of the 
Governor-General and the Cabinet, the difficult role of the Governor- 
General in the Canadian government is described and appraised, with, 
perhaps, repetitious emphasis on the need of the Governor’s impartiality 
in domestic and imperial politics. 

In Part IV Professor Dawson studies the Civil Service, and is highly 
critical of the manner of the selection and promotion of the personnel. 

Part V takes up the Legislature. The Senate evokes no enthusiasm 
in Mr. Dawson’s realistic mind. In fact, it even deprives him of a sense 
of charity though not of his sense of humor. On the other hand, the 
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significant feature of his discussion of the House of Commons, its repre- 
sentation, personnel, procedure, and relations with Cabinet, is his ap- 
parent attempt to foster on the house as much authority in practice 
as it possesses in theory and law. The reader gets the impression that 
Mr. Dawson is forcing his arguments in the face of hard facts, particularly 
the power of the Cabinet and the cumulative authority of the adminis- 
tration. 

Part VI offers a summary description of the Judiciary. The court 
system is described formally and without the personal “Dawsonian” 
sparkle with which the author had hitherto held his reader’s attention. 
He appreciates the importance of the independence of judges, but the 
bare statement that in Quebec the civil law is not the English law is 
scarcely enough to impress the reader with the vital importance of this 
fact. 

In the closing section the author gives an account of the histories 
of the dominion parties; discusses the system of party organization, party 
platforms and campaigning; and analyzes the differences in the policies 
represented by the major parties. If this study is somewhat on the 
academical side, it is relieved by the author’s healthy respect for the 
party system. 

What comments have been made were not intended as detractions 
from this excellent work but as observations of one reader who appreciates 
the difficulties of Professor Dawson’s undertaking and who recognizes the 
high value of the work. The book is, indeed, a fitting and a meritorious 
companion to W.P.M. Kennedy’s The Constitution of Canada. 


University of Utah. Emit Lucki. 


Socialist Britain: Its Background, Its Present, and An Estimate of Its 
Future. By Francis Wituiams. (New York: Viking Press, 1949. 
Pp. 278. $3.00.) 


Aside from the blasting editorials of certain mewspapers and the 
skeletal news items chronicaling events, comparatively little has appeared 
in print in the United States dealing with current programs in Britain. 
A book written by the Prime Minister’s former adviser on public relations, 
who has also been an editor of the chief Labor paper The Daily Herald, 
may therefore be regarded as of more than usual importance by those 
who desire substantial information. Coming from such a source the 
book may be expected to be well written; it might also be regarded by 
some as sheer propaganda, an attempt to sell a bill of goods to gullible 
persons in the United States. Mr. Williams makes no pretense of dis- 
guising his enthusiasm for the program, but he avoids undue use of 
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categorical pronouncements, pointing out repeatedly that some years 
must pass before it will be possible to undertake a conclusive measure- 
ment. 

The author starts out with the thesis that Britain is in the midst 
of an important revolution, something which may turn out to be com- 
parable to the industrial revolution. How convincing this thesis may be 
will doubtless depend in large measure on the background of the reader. 
But whether one agrees that Britain is undergoing a revolution or is 
making vigorous use of her famous process of evolution, the “inside 
story” which Mr. Williams relates of the roots of the Labor party and of 
British socialism, the personalities of Attlee, Bevin, Cripps, Morrison, 
Bevan, Dalton, Shinwell, and others, the machinery set up to administer 
the program, the elements of the economic and welfare programs, and 
the achievements through 1948, is of great interest and contributes sub- 
stantial illumination. Specialists may regret that the author has not 
added more details to the discussion of the machinery and programs 
and they may note his inclination to gloss over various thorny problems, 
such as the development charge in town and country planning and the 
soaring costs of the national health service. 

The chapters which deal with Britain and the U.S.S.R., Britain and 
the United States, Britain and the empire, and the question of whether 
Britain is still a world power are interesting but less valuable than the 
ones above where the author can draw from his unusual personal 
experience. Political scientists should be more than slightly interested 
in the two concluding chapters which are devoted to the role of 
democracy in the program and the major goal of liberty for the people. 


Ohio State University. Haroun ZINK. 


The Commonwealth and the Nations. By NicHoLas MANsERGH. (Lon- 


don: Royal Institute of International Affairs. 1948. Pp. viii, 229. 
8s. 6d.) 


The nature of inter-member relationships within the British Com- 
monwealth of Nations has long ceased to be a subject only of British 
constitutional law, but has become an important topic of international 
relations. At a time when so much attention is devoted to problems 
of association through the United Nations and the projection of even 
more advanced types of international organization, the appraisal of an 
already organized world-wide group of states—whose members also have 


difficulty in sublimating their nationalistic impulses—is pertinent and 
instructive. 
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Professor Mansergh commences his admirable set of essays with a 
succinct survey of the evolution of Dominion status and its accompany- 
ing terminology. Subsequent ones deal with cooperation and consultation 
among the Dominions, and the geographical and political factors affect- 
ing the outlook of the individual members. Two are devoted to Ireland. 
He well demonstrates that the changes in Commonwealth relations oc- 
curring since 1939 are hardly less momentous than those after 1914, 
though it is now the political rather than the legal changes which are of 
principal significance. 

What stands out for mention of present trends? One thing cer- 
tainly is that the Dominions are not inclined to formalize their machinery 
of cooperation, nor to reduce its basis to formal terms and specific com- 
mitments (Australia constituting an exception). “What is clear beyond 
dispute,” says Mansergh, “is that the dominant trend of thought in the 
Dominions has remained consistently favorable to decentralization.” 

Another centers about the impact upon the Commonwealth of three 
new Asiatic nation-states whose membership, while not unwilling, in- 
troduces vast masses of non-European peoples having little in common 
with the primarily British stock of the older Dominions. Mansergh shows 
how the application of Dominion status to Ireland has had the effect of 
weakening the fabric of Commonwealth cooperation, since constant Irish 
emphasis on nationalistic aspirations has encouraged other Dominions to 
similar attitudes. It seems likely that the Asiatic Dominions will move 
in the same direction. Events already confirm Mansergh’s belief that 
some form of “external association” for these states may replace Domin- 
ion status: India has now indicated its intention to follow Ireland in be- 
coming a republic cooperating with the Commonwealth. 

The basis for the successful continuation of the Commonwealth 
in the future would seem to be no different from that in the past when, 
as Mansergh says, it rested “not upon formulated or rigid agreement, but 
upon the existence of a common sense of purpose and acceptance of a 
common scale of values.” 


a , Dett G. HitcHNeR 
University of Washington. 


The Parliament at Westminster. By T. G. B. Cocxs. London: Edward 
Arnold & Co. 1948. Pp. 192. Eighty cents.) 


This very helpful handbook, written by a Clerk in the House of 
Commons, has been prepared for the use of English secondary school 
students. Presented in a simple and interesting style, it is not an over- 
simplification of its subject, however, and can be profitably used by 
American college students. 
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Into its nearly two hundred pages the author has packed a very 
comprehensive account of the history of Parliament, the election process, 
legislative organization and procedure, and the parliamentary responsibil- 
ities for financial and ministerial control. Attention throughout is 
directed at elucidating terminology. The book has a number of illustra- 
tions, and draws extensively on anecdote and recent incident to make its 
points. 


University of Washington. Dett G. HircHNer 


Sweden: Champion of Peace. By Davin HinsHaw. (New York: G. P. 
Putnam’s Sons. 1949. Pp. viii, 309. $4.00.) 


The thesis of Mr. Hinshaw’s book is simple and explicit: Sweden 
is a primer of peace for our times. In pursuing this text, he reaches a 
further, reiterated conclusion: “. . . world peace can be built on a 
foundation of domestic tranquility—that is, peaceful relations within a 
nation. This is the magic ingredient with which lasting peaceful inter- 
national relations can be created.” The presence of other factors—e.g., 
geographical accessibility, fortuitous political and economic relations with 
other countries—in the political history of Sweden are admitted, but 
“... neither good luck nor good geography was able to keep war away 
from their doors until the people themselves curbed their spirit of com- 
bativeness.” 

In seeking to demonstrate these conclusions, the author examines 
two principal aspects of the Swedish record. The first consists in a 
summary of Swedish international relations and composes the first three 
parts of the book. The belligerence of earlier history is made to show its 
defects in the catastrophic defeats to which Sweden had been subjected 
by the beginning of the nineteenth century. In contrast, the last 134 
years demonstrate results that can only be achieved by a people con- 
vinced, as the Swedes were profoundly convinced, of the utility of peace- 
ful ways. The latter-day dangers involved in the pursuit of neutrality 
are not minimized, but the inquiry is unswervingly focused on the peace- 
ful intent of the individual Swede amidst all the difficulties and provoca- 
tions of the times. 

The second aspect examined, in the fourth and final part of the 
book, is the social program that established those conditions of domestic 
tranquility that have permitted the Swedish people to be peaceful citizens 
at home. The principal emphases are that the desire for tranquillity 
results in rational, peaceful solutions to economic, political, and cultural 
problems, and that the solutions in turn inform the people in the ways 
of peace. 
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Mr. Hinshaw is an effective pleader for his thesis. He is himself 
intensely convinced, and the earnestness of this well-written book carries 
the reader with it. Moreover, the very simplicity and boldness of the 
approach is impelling and provocative. However, it is also this sim- 
plicity that prevents the ultimate demonstration of the thesis. In the 
process of defending one idea, interpretative (and sometimes factual) 
liberties are taken with history. Important forces are subordinated or 
neglected, and the complexities of modern international relations—in- 
cluding their not infrequently involuntary character—is seriously mini- 


mized. 


University of California at Los Angeles. Tuomas P. Jenkin. 
Readings in Social Security. By Wituiam HaBer AND WixburR J. CoHEN. 
(New York: Prentice-Hall, Inc. 1948. Pp. xx, 634, $7.65.) 


A book of readings usually has one or more of the following ob- 
jectives: to make available important selections from scarce works, to 
bring together pertinent information covering a wide range of topics with- 
out thorough or comprehensive treatment of any one, or to stimulate 
the reader to pursue more intensively various aspects of the subject. 
Readings in Social Security does all three. 

Because social security is so controversial and dynamic and has so 
many aspects, it is difficult for many people to keep abreast of current 
developments. This book of selected readings is aimed, therefore, at 
meeting the needs for materials on “the basic background and philosophy 
of social security, the controversial issues, and current developments” in 
the field. 

A desirable feature of the book is the selected bibliography follow- 
ing each of the nine sections of readings. 

This volume presents a well-balanced collection of articles on a 
most important and timely subject. It does a good job of making avail- 
able important parts of the older basic documents and also presenting 
excerpts from the newer and controversial publications. The volume is a 
most welcome addition to any social science library. 


University of Utah. JEwELL J. RASMUSSEN. 


Government and the Arts of Obedience. By Wittiam W. Ho ctister. 
(New York: King’s Crown Press, 1948. 139 pp. $2.00.) 


The problem set in this study is the isolation of certain types of 
political control and their definition in terms of the types of obedience 
which they are said to evoke. The end sought is to “attempt a fresh 
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analysis of the esprit des lois in terms of contemporary culture.” The 
result is a discussion of some five types of political control ranging be- 
tween the limits set by custom and convention at one extreme to con- 
flict and coercion at the other. Included in the ‘spectrum’ are domination 
(comparable to red), command, leadership, administration and, finally, 
representation (which is equivalent to violent). Also added, in the 
classical manner, are two forms of perversion of the five controls: 
corruption, or the maladjustment of the control mechanism to the social 
order, and usurpation, the manipulation of controls for private purposes 
or under false pretenses. 

On the whole, it may be said that Mr. Hollister has accomplished 
his purpose—if that purpose is conceived to be a rather rigorous verbal 
analysis of certain elements in the concepts of control and obedience 
which are usually concealed by the vagueness of the terms ordinarily 
employed. His point that concepts of control can be clarified by reference 
to the type of obedience evoked would seem also to be well taken. 
Although he sometirnes seems to have sacrificed easy understanding to 
economy of writing, his discussion is clear and his organization reasonable. 

At the conclusion of such a study, however, one wonders whether 
the return has been quite commensurate with the effort. So much thought 
is expended on the problem of differentiation that the fundamental 
questions involved in choosing the correct type of control for a given 
situation still depends on the analysis of the situation — and so far as 
this study is concerned, that judgment is no more objective than it 
was before. Granted that this is not Mr. Hollister’s problem, one won- 
ders whether his contribution would not have been more useful had he 
attempted it. One suspects that Mr. Truman or General MacArthur are 
not so worried about what they are called as they are about what devices 
or actions are possible in the circumstances. Studies of this type raise 
rather serious questions about where the real responsibility of the political 
scientist lies. 


Yale University. Frep V. CaniILt, Jr. 


History: A Guide to Peace. By ErRNo WITTMANN. (New York: Columbia 
University Press. 1948. Pp. vi, 377. $5.50.) 


This is both a courageous and challenging book. Mr. Wittmann has 
felt urged to take an experimental journey along the high road of inter- 
national relations. His goal is to make a science out of international 
politics. With the empirical evidence of history, he attempts to test a 
series of theoretical assumptions. The sweeping nature of the assign- 
ment is enough to frighten most of the academic profession, particularly 
those who reject a behavioral approach to social and political phenomena. 
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Wittmann’s premise is that social communities are organisms, and on 
the assumption that nations, as social communities have typical behavior 
patterns, he isolates what he regards as the properties of the group. From 
these premises, the author builds the thesis that a world social com- 
munity is not being created, despite outward manifestations evidenced 
by the League of Nations and the United Nations. On the contrary, 
the trend is in the direction of greater integration of separate members 
and thus the disintegration of the community of all states. 

The author, after proving to his own satisfaction that the creation 
of a cosmopolitan community is at present impossible, presents us with 
the only alternative formula for the preservation of peace—the creation 
of a new type of balance of power. He assumes that in a bi-polar 
world, a balance modeled along the old pattern is impossible, and thus 
pleads for the creation of a Third Power as strong and independent as 
either the USSR or the United States. After listing the necessary quali- 
fications, Mr. Wittmann selects Britain and the Commonwealth for the 
role. He concludes pessimistically, however, in stating that in all 
probability the world will not see the need for a third force in time, and 
that the inevitability of its creation may not prevent yet another deluge. 

The mechanistic approach assumed by the author deals rather 
harshly with the vanity and ego of man. Yet the author, in his attempt 
to exploit history, rather refreshingly delves below the superficial record 
in reading a pattern of behavior. While the reviewer is not even sure 
that the author’s premises, once granted, would lead to the particular 
conclusions offered, nonetheless the book must be marked as a stimu- 
lating, honest effort of siginficant contribution on the road toward a 
science of international relations. 

Ross N. BErKEs. 


University of Southern California. 


State Intervention in Great Britain. By Samuet J. Hurwitz. (New York: 
Columbia University Press. 1949. Pp.x, 321. $4.00.) 


The cynic who remarked that wars are won by patriotism plus eight 
per cent might well have offered this volume in evidence. Subtitled 
A Study of Economic Control and Social Response, 1914-1919, it is con- 
cerned with “the impact of the First World War on the role of govern- 
ment in the economy of a country which was the prototype of modern 
industrial society.” 

The author begins with a survey of the political and economic 
horizon during the decade before 1914, touching on problems of British 
trade and labor, the House of Lords, Ireland, foreign policy and woman 
suffrage—though here he waxes rather unexplainably and unnecessarily 
facetious—to set the background for the war years. 
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By seeming paradox, it was a Liberal government, with a program 
of “peace, retrenchment, and reform,” which had partially prepared 
Britain by military and financial reforms for the exigencies of war. Yet 
the same government would attempt to wage war under Churchiil’s 
slogan of “business as usual,” partly as a reflection of its long-held prin- 
ciple of subjecting private enterprise to as little interference as possible, 
and partly as a considered belief that Britain could best assist her allies 
by replaying her role of a century earlier as “paymaster of the coalition.” 

It can come as no dénouement for this study to demonstrate now 
how completely the ultimate character of World War I was thus mis- 
judged, and its demands underestimated. To all aspects of wartime 
enterprise, whether concerned with military or labor recruitment, coal, 
food, cotton or shipping, the government, with popularly shared re- 
luctance, was brought to apply extensive controls, but only after in- 
numerable insistent lessons that “profit and compulsion succeeded where 
pattiotism and persuasion had failed.” 

The study is gracefully and interestingly written; it draws on a rich 
profusion of sources. It is not, by intention, a study of the administrative 
process as such, but of popular reaction to unprecedented government 
intervention. Nor does it attempt to suggest how these experiences were 
to influence the future or provide lessons of value for World War II, 
though the most casual knowledge of the latter would suggest that 
among the democracies, at least, all had to be relearned. The monograph 
is indeed testimony to the thorough-going revolution in British thought, 
accomplished in twenty-five years, which brought the people to demand 
for their government a peacetime role in 1945 that they had resisted in 
wartime 1914. 


University of Washington. Dett G. HircHner. 


Documentary Background of World War II, 1931 to 1941. By James W. 
GANTENBEIN. (New York: Columbia University Press, 1948. Pp. 
xxxiii, 1113. $10.00.) 


This is a lengthy collection of selected papers representing, in the 
words of the compiler, “an effort to trace, through speeches of states- 
men, diplomatic correspondence, and other documents, the story of the 
foreign policies that various of the leading countries of the world were 
following during that fateful decade.” 

The compilation is divided into eight parts, seven of which com- 
prise selected documents classified by state of origin. Thus the first 
seven parts are dedicated respectively to 1. United States, 2. Great 
Britain, 3. France, 4. USSR, 5. Germany, 6. Italy, and 7. Japan. Part’ 
eight consists of a selection of documents and two appendices. 





290 THE WESTERN POLITICAL QUARTERLY 


The one major question in the mind of the reviewer is why the 
mass of material emanating from the Nuremberg trials was not exploited, 
at least in the construction of a third appendix. Furthermore, one can 
anticipate future revisions based upon new documentation, particularly 
from Germany and Japan, which may have to be made as material is 
released. 

The overall impression of the reviewer, however, is highly favorable. 
Mr. Gantenbein has performed a useful service in making readily available 
so much of the documentary material leading up to the outbreak of 
World War II and the entrance of the United States into the conflict. 


University of Southern California. Ross N. Berxes. 


Lehrbuch des Volkerrechts, Lieferung 3. By PaAut GuGGENHEIM. (Basel: 
Verlag fiir Recht und Gesellschaft. 1948. Pp. i-xxxix, 321-508.) 


The writer has reviewed the first two parts of this excellent treatise 
on international law in an earlier issue of the Quarterly (Vol. I, No. 3, pp. 
343-345). Part 3, now under review, brings the first volume of this work 
to an end. 

In continuation of chapter four, the text deals with the problems of 
expulsion and extradition. The fifth chapter is devoted to the spacial 
sphere of validity of international law. Here the problems of the territory 
of a state (airspace, frontiers, territorial waters, bays, straits, international 
rivers and canals, the law of aerial communication), of the territory of a 
community of States (condominia), of the high sea, and of the acquisition 
and loss of territory are investigated. 

The sixth chapter discusses, under the heading of the temporal 
validity of international law, the problem of the succession of states in 
great detail. The seventh and last chapter deals with the international 
organs of general and particular international law. 

This third part follows, of course, the principles and methods of the 
first two parts. The theoretical basis is Kelsen’s Pure Theory of Law. 
The modern character of this treatise is shown by the inclusion of new 
problems, such as the United Nations, the continental shelf, the Chicago 
Civil Aviation Conference, the succession of international organizations 
and the like, although, in these fast changing times, it was not possible to 
include, for example, the Belgrade Danube Conference. Much space is 
given to the problem of the international civil service and to the relatively 
new question of privileges and immunities of international organizations. 

Naturally this third part continues to develop international law as 
positive law, as a primitive coercive order. The realistic and sober ap- 
proach can be seen in the critical exposé of the United Nations, and in 
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the statement that even an illegal acquisition of territory becomes legal 
if the restoration of the status quo ante is not possible within a suitable 
time, because the primitive international law is technically not enough 
advanced to deny the legal validity of a territorial acquisition brought 
about in violation of international law (p. 405). 

There are some statements which may be considered controversial. 
The third part continues to show a characteristic which this writer has 
not mentioned in his earlier review of the treatise; namely, to base the 
discussion largely on the Swiss state practice; the latter is often developed 
in detail and with authority; yet, the author does not succumb to the 
danger of giving us merely an international law, chiefly as interpreted by 
Switzerland. For, although he gives the Swiss state practice in detail, his 
work is primarily based, as already indicated in the title, on international 
state practice in general. This reviewer is certainly in accord with the 
author that there is no American, no British, or other international law, 
but only one general international law which is the law of the interna- 
tional community as a whole, and the particular international, treaty- 
created law of particular international communities. 


University of Toledo. Joser L. Kunz. 


The People Know Best. By Morris L. Ernst AND Davip Lotu. (Wash- 
ington, D.C.: Public Affairs Press. 1949. Pp. 169. $2.50.) 


This little volume accents a problem which must have become ever 
clearer to large numbers of the American electorate as the 1948 national 
political campaign approached its climax on election eve. The moulders 
of public opinion, newspapers, polls, columnists, commentators, not only 
received a vote of non-confidence from the people, but many also ex- 
ploited profligately whatever reservoir of reputation for fairness and 
objectivity they may have possessed. In pointing up this situation, the 
authors have performed a real service, although their effort is more a 
point of departure than a detailed study. 

Ernst and Loth stress initially the danger existing in popular belief 
that the situation cannot be altered, “that the press and radio are not to 
be trusted at all.” Their contention is that a rigorous public questioning of 
the methods and motivations of these agencies must be cultivated, in 
order that public debate and enlightenment may become their function 
rather than indoctrination based upon inadequate methods and the 
confusing of editorializing with news reporting. No suggestion is made 
that the remedy for such abuse lies in state regulation; rather, the opposite 
conclusion is stressed that a broad community sense of proper standards 
will be the best corrective. 
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We are presented in this volume with succinct but valuable surveys 
of the growth of the power of the press and radio, and of the techniques 
which they employ for the gathering and dissemination of information 
and opinion. Of larger importance is the description of how this vast 
mechanism, working often in the service of special and partial interests, 
may through particular techniques, employed unconsciously or with full 
knowledge of their inadequacy, create great illusions concerning historical 
and political trends. The “prophets of defeat” have in the past been 
discomfited by the power of the public will to prevail, but historical 
experience does not rule out the possibility that great decisions may go 
by default because an illusion is popularly accepted that decisions have 
already been made in the abracadabra of the pontificating pundits of the 
press and radio, and that elections themselves are needless extravagances. 

The recitation in these pages of the deficiencies of the press, radio, 
and the pollsters with respect to their failure diligently to seek the facts, 
their failure to decide properly the questions with which they were con- 
cerned, their failure to recognize the magnitude of their responsibilities 
is dramatic in its impact. The authors have told their story tersely and 
well. If there is any warranted criticism, it probably lies in their failure 
to emphasize that the unhealthy cynicism of the American public with 
respect to the problem here stressed is warranted as long as the manipu- 
lators of public opinion manifest no greater disposition to reform them- 
selves than they have since election time. There is very little assurance 


that Mr. Walter Lippmann will not again be guilty of the effrontery of 
telling a great political party that it must consign itself to defeat before 
an election, or that Mr. Drew Pearson will soon conclude that his record 
for infallibility should not be confused with that of the deity. 


University. of California, Berkeley. Grorce A, Lipsky. 


A Political and Cultural History of the Ancient World. By C. E. Van 
SickLe. Vol. 1, 1947; Vol. 2, 1948. Under the Editorship of W. S. 
Ferguson and T. A. Brady with introductions by the latter. (New 
York: Houghton Mifflin Co. Vol. 1, pp. xvi, 630, $4.50; Vol. 2, pp. 
xviii, 677, $5.00.) 


Histories of civilization have always appealed to the general reader 
as well as to the critical Toynbees. The historical books of the Old 
Testament fall into this category. Other examples, both ancient and 
modern, come readily to mind. Some are written to entertain, others to 
instruct, and still others to propound a preconceived or scientifically 
devised theory of history. But the lapse of centuries and millennia have 
made it increasingly difficult to encompass all recorded history in one 
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volume. In addition, during the last two centuries the vast accumulation 
of archaeological data has made necessary a re-interpretation of the lit- 
erary sources. It is not difficult, therefore, to justify the composition of 
a two-volume work. 

Van Sickle in his preface to the first volume makes some very 
pertinent statements about the characteristics of a satisfactory history 
textbook. It should factually treat the field at the level of the students 
for whom it is intended; it should also interpret sympathetically and be 
written in an interesting, readable style. In the reviewer’s opinion, the 
author has practiced what he preached. He has marshalled a tremendous 
amount of historical material effectively. Deductions and interpretations 
are left perhaps too often to the tyro instructor and the plodding student. 
One of the least satis.actory chapters is that dealing with primitive man 
and the birth of civilization. If ancient history is 99 per cent prehistoric, 
the latter fully deserves more than fifteen pages of text. Many anthro- 
pologists will take sharp exception to the statement (page 22), that the 
Neanderthals entered Europe “near the beginning of the Glacial Period.” 
There is some confusion about the meaning of the Glacial Period and 
the Glacial Stages. The probable date of the invention of writing (pp. 
33, 71) is open to conflicting interpretations. Space does not permit ad- 
ditional examples which the alert instructor will readily observe. These 
are not sufficiently serious to detract from the general excellence of 
format and presentation. 

The author cannot be commended too highly for including in the 
second volume an extensive survey of Hellenistic civilization. While it is 
true that in many fields of learning the Hellenistic Age did not produce 
original works, its emphasis upon research and its interest in science 
commends itself to the modern scholar. 

Since the significant ancient civilizations of the Mediterranean and 
related areas are so carefully and fully portrayed, the inexperienced in- 
structor may be tempted with good reason to read each chapter to his 
class in preference to his immature and poorly composed lectures. Those 
of us who have taught this course for a number of years will find our- 
selves in agreement with the author that the volumes will prove im- 
mensely valuable and stimulating. One would venture to predict, how- 
ever, that even the better students, assuming that most of them will be 
taking this course as lower division students, will find it difficult to re- 
member and reconstruct detailed facts of each civilization, much less to 
integrate contemporary civilizations. This, one would concede, is the 
instructor’s task. A more serious criticism is that there will hardly be time 
for the average student to read some of the source material. Paragraph 
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summaries and chronological tables are unfortunately lacking in both 
volumes, although the detailed material in the text would seem to 
require them. 


: . ACOB GEERLINGS. 
University of Utah. J 


The Economic Theory of a Socialist Economy. By BuRNHAM P. BecKwITH. 
(Stanford University: Stanford University Press. 1949. Pp. viii, 444, 
$5.00.) 


In spite of the appearance in recent years of a number of articles and 
monographs on the economics of socialism, Dr. Beckwith regards this 
work as a pioneer study. In his opinion, the rapid rise of socialism is the 
most remarkable historical event of our time and promises to spread over 
the entire globe in less than two centuries from the death of its greatest 
teacher, Karl Marx, who died barely fifty years ago. Hence, there is a 
need for “a comprehensive and acceptable statement of economic theory 
which may serve as a basis for the management” (p. 3) of states that are 
apt to come under the control of the socialist movement in this century. 
It is Dr. Beckwith’s purpose in this treatise to supply an economic blue- 
print that will serve as a guide to twentieth century socialism. 

Although admitting that orthodox capitalist economic theory has 
many minor defects, Dr. Beckwith states that his principal purpose is 
to stress the fact that orthodox economic theory can be applied to a so- 
cialist economy. Once socialists grasp this point of view, argues Dr. 
Beckwith, “Marx will be replaced by Marshall as the chief guide to the 
solution of the economic problems of a Socialist economy” (p. 19). 

In the author’s opinion, his treatise has four fundamental contribu- 
tions to make to the theory of a socialist economy: (1) It is one of the 
first books in English to apply marginal theory to the problems of socialist 
administration, thus substituting marginal utility analysis for the older 
Marxian value theory; (2) it proposes the use of a profit-loss mechanism 
for the control of production which is the opposite of economic planning; 
(3) it places special emphasis upon the desirability of individual freedom 
in a socialist state; and (4) it makes application of the old but largely 
ignored theory that prices should equal marginal costs to all the pricing 
problems of a socialist economy. 

In its seven parts and twenty-one chapters, the book touches upon 
most of the economic aspects of a modern economy. The organization and 
control of production receives the major emphasis with four parts and 
nine chapters being devoted to this subject. In contrast, only two chapters 
are devoted to the important subject of distribution of income. This 
disproportionate attention to the two topics is even more baffling in view 
of the fact that socialism, as a program of radical economic reconstruction, 
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is stated by the author to include two principal proposals: (1) “a com- 
plete reorganization of economic activity in order to eliminate the enor- 
mous wastes of competition and individualism” and (2) “a radical change 
in the existing system of income distribution” (p. 281). 

The major criticism is that Dr. Beckwith does not give evidence of 
being sufficiently well grounded in “orthodox bourgeois economics” to 
make a successful application of this theory to a socialist economy. There 
are too many economic principles used loosely or incorrectly to make 
an economist feel comfortable. 

The book, however, is very readable and interesting. There is also a 
short, select bibliography—both books and articles—for the reader who 
would like to pursue the subject of the economic theory for a socialist 
economy. 


University of Utah. JEWELL J. RASMUSSEN. 


The United States and Russia. By V. M. Dean. (Cambridge: Harvard 
University Press; London: Geoffrey Cumberledge. 1948. Pp. xvi, 336. 
$3.50, or 14s.) 


In this era of hysterical red-baiting it is encouraging to find a book 
that approaches the fundamental problem of the relation between the 
United States and the Soviet Union in an objective and a non-partisan 
manner. Although The United States and Russia has been written by an 


American for Americans, its lesson is of value to all interested in the 
present clash between East and West and concerned with the liquidation 
of the cold war before it degenerates into a shooting war. The partisans 
of both sides should bear in mind the statement from Mrs. Dean’s preface: 
“To present Russia in too favourable a light is perhaps to lull the Ameri- 
can people into a sense of security that events may prove to have been 
false. Yet to denounce Russia indiscriminately may be to mislead Ameri- 
cans into thinking that all movements for change in the world are 
Commuunist-inspired and therefore a threat to our institutions and way 
of life, and thus cause this country, the source in the past of so many 
bold and generous ideas, to become a bulwark of opposition to any altera- 
tion of the status quo abroad.” With this statement in mind, Mrs. Dean 
sets out to show that the Communist philosophy can be fought not 
merely on the fields of war and of ideology, but also by the creation of 
conditions which will undermine the foundations on which Communism 
rests. “The most effective weapon against the Communist police state is 
voluntary and constant adaptation of human relations, both within nations 
and among nations, to the rapidly changing conditions imposed on us all 
by industrialization, by the development of new weapons, by the altered 
concepts of sovereignty and security.” 





296 THE WESTERN POLITICAL QUARTERLY 


Too often in discussions on the present ideological clash there is a 
tendency to ignore the possibility that either side might have a case, or at 
least have a legitimate reason for pursuing the policy it does in fact follow. 
Thus Mrs. Dean points out that historically Russia has been far more 
interested—and frequently for security reasons—in Europe, the Middle 
East and the Far East than has the United States, and undoubtedly views 
this recent development in United States policy with as much suspicion 
and fear as the United States feels in connection with Russian activities. 

Perhaps the most provocative of Mrs. Dean’s comments is the sug- 
gestion that “the fate of the Marshall plan east of Berlin might have 
been far different if it had not been preceded by the outspokenly anti- 
Russian Truman doctrine.” It is in fact a little surprising to find her 
making this suggestion in view of the fact that she believes the United 
States should pursue a more vigorous policy of aid for liberals in foreign 
countries. “Russia considers every move it makes in world affairs as a 
matter of life and death, while we have hitherto tended to look upon 
world affairs as a theatre-goer looks at a play—hissing the villain, ap- 
plauding the hero, but feeling no responsibility to jump on the stage and 
help the hero bring the villain to his knees.” 

Mrs. Dean does not believe that war between the United States and 
the Soviet Union is inevitable, but she considers that, as a first step 
towards its prevention, the United States must look at issues not from 
the standpoint that everything supported by the Soviets must be opposed 
by the United States, but rather from the point of view of its own ob- 
jectives. Thus, if the rehabilitation of Poland will contribute to the 
well-being of Europe, in which the United States believes, relief should 
be proffered regardless of the political outlook of the Polish government. 
She therefore calls for a supreme act of faith on the part of the United 
States—a large loan to the Soviet Union on purely commercial terms. 
This she believes would do more to create confidence and remove fear 
than any number of conferences. Her concrete suggestions for the future 
are perhaps not extremely practical. It is easy to call for a greater knowl- 
edge of Russia by Americans, but this requires cooperation from the 
Russian government. 

Many may consider that her optimism rests on a platitude, but it is 
a platitude that may well be repeated. “The war that should be made 
inevitable is not the war on the field of battle, but the war against 
hunger, disease, illiteracy, poverty and fear. In this war there are no 
frontiers, and there should be no ideological differences. In this war the 
United States and Russia can fight side by side as peaceful allies.” 


University College, London. L. C. GREEN. 
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Living With Crisis. By Fritz STERNBERG. Translated from the German 
by Ralph Manheim. (New York: The John Day Co. 1949. Pp. viii, 
184. $2.50.) 


Sternberg still wants to stop the Russians without war. His program 
outlines a critique of our domestic and foreign policy and suggests a 
broad strategy for containment of the Soviet Union. 

The United States has come out of two wars as strong as the rest of 
the world. But a Wehwirtschaft imposed on full employment threatens 
our real strength: inflation may undermine our social structure if mass 
purchasing power and savings dwindle. Western Europe, in contrast, has 
lived with crisis since World War I. Its whole way of life had depended 
on furnishing manufactured goods to an outside market with four times 
its own population. World War I, the revolution in Russia, inflation in 
Germany, and the loosening of imperial ties destroyed the basis of 
Europe’s strength. Despite rapid economic recovery since 1945, Western 
Europe continues to suffer from its long-standing ills. Russia today is 
reconstructing and expanding production beyond 1939 level. But so much 
of its effort goes to armaments that living standards are falling. Mean- 
while, the regime maintains itself by increasing terror. 

On these three factors Sternberg builds his program. We must rearm 
and help the non-Russian world rearm. We must not become too 
dependent on our arms economy. We must have a new New Deal at 
home to save our prosperity when we spend less than fifteen or twenty 
billions a year for defense. Our major assignment, however, is in Western 
Europe. We must release its full productive capacity through socialization. 
Then the United States and Western Europe will together confront 
Russia with an overwhelming productive force. 

Quite in accord with the facts of total war, Sternberg extends the 
logic of military preparedness, as a guaranty of peace, to include total 
social preparedness. If we let inflation destroy mass purchasing power and 
savings at home, and if we insist that discredited business and financial 
leaders continue in power in Western Europe, we will fail to organize 
our total forces to stop Russia. 

It may be, however, that our problem is living with Russia. Yet, 
Sternberg’s analysis seems only to offer political reaction and an armament 
race. Should our own arms economy endure, how can we long avoid the 
political terror Russia now finds indispensable? And if the Russians 
aren’t rational enough to recognize our real strength, is atomic war more 
bearable because we have that strength? Clausewitz, as Sternberg says, is 
no longer valid. But Sternberg doesn’t provide the substitute for armed 
force in foreign policy. He shows us instead how to develop a force 
stronger than Russia’s. 

E. S. WeENGERT. 


University of Oregon. 
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Die KPD in der Weimarer Republik. By Ossip K. FLecHTHEIM. (Offen- 
bach a.M. Bollwerk Verlag Karl Drott. 1948. Pp. xvi, 294. $5.00.) 


The recent rise of the Communist phoenix from the Nazi-created 
ashes has inspired some useful writing on the history of that party 
during the Weimar Republic. One book was written and published in the 
United States by one of the principal leaders of the Communist party of 
Germany before Hitler, Ruth Fischer, the sister of Gerhard Eisler. The 
other one is the work under review. On a topic in which non-partisanship 
is probably impossible, Flechtheim shows far more detachment than Ruth 
Fischer who has now turned anti-Communist, although Miss Fischer’s 
work speaks from greater insight. 

Both books throw a valuable light on the history of a party which 
was first conceived as a frankly revolutionary movement, and which gov- 
erned its own destinies; but which, after Stalin’s ascendancy in Moscow, 
came increasingly under Russian domination until all spirit of indepen- 
dence had been wiped out, and the party had become a mere rubber 
stamp, presided over by a mediocre tool of Moscow, Ernst Thalmann. 

Flechtheim describes these events in great detail, using for his analysis 
an ideological-critical method frequently found in Marxist writing but 
quite difficult to follow for the uninitiated. But then to the uninitiated 
Flechtheim’s book would be completely incomprehensible, for the author 
uses such a mass of details and names, many of which are not explained 
anywhere else in the book, that only a thorough student of German leftism 
will find the book useful. The style is labored and at times uneven, and 
the author lapses frequently into quite unnecessary English expressions 
which seem incongruous in the context. Moreover, the absence of an 
index is a regrettable omission. 

But these flaws are outweighed by the real merits of the book. At 
the beginning of the party stand the giant figures of Karl Liebknecht and 
Rosa Luxemburg. Their fight and failure are vividly described, but the 
reader is kept wondering whether Flechtheim’s analysis or that of Arthur 
Rosenberg hitherto considered the most authoritative historian of that 
period, should be believed. The reviewer is inclined to cast his fate with 
Rosenberg, especially as Flechtheim does not seem to give sufficient 
emphasis to the defeat of the Left in the Congress of Workers’ and 
Soldiers’ Councils of December 16-20, 1918, of which Rosenberg presented 
a clearer picture. Later, the author repeats the oft-heard legend that the 
Kapp Putsch of 1920 was defeated by the general strike. Here again 
Rosenberg, even though his sympathies are clearly on the left, renders a 
more realistic and accurate account. But Flechtheim presents an excellent 
picture of the factional fights, especially that between the Maslow-Fischer 
group and the Stalinist camp, headed by the corrupt Thalmann. After 
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the victory of Thalmann over his adversaries, the hero-worshipping cult 
of Stalinism in Russian was exported to Germany where Thalmann was 
rather ludicrously built up as a counter-“Fiihrer.” From there the tragic 
road led the Communists to place principal emphasis on the fight against 
the Social Democrats, whom they pronounced “worse than fascists,” and 
to seek and frequently find common cause with the Nazis whose national- 
istic slogans they tried to ape. 

Perhaps the best, and certainly the best written, part of the book is 
the summary in which the rise of the Communist party is rather bril- 
liantly ascribed to the corrosion of the Republic rather than to the excel- 
lence of the KPD. It was a typical “product of decay” (Verfallsprodukt) 
of the Weimar regime. But, asks the author, does not the reappearance 
of the Communist party in Germany manifest the correctness of its 
strategy? No, says the author, because the victory over fascism was not 
the work of the Communists but that of powerful foreign nations. Com- 
munism has done nothing to prevent the rise of fascism and has not 
overcome it. The defeat of Nazism may testify to the military and perhaps 
political superiority of the great Eastern and Western Powers; it cannot 
be used to vindicate the conduct of the German Communist party. 


‘ ; Ropert G. NEUMANN. 
University of California at Los Angeles. 1 


The Chinese Student Movement. By WEN-HAN KiANc. (New York: 
King’s Crown Press. 1948. Pp. x, 176. $3.00.) 


For those who would kick against the pricks of our mid-twentieth 
century lot there are few more salutary exercises of the spirit than to 
reflect upon the life of men who must endure all this and China too. Not 
that the lot of a Chinese is inherently worse than ours. But by a derelic- 
tion of the historic Muse we look disparagingly upon the contentious 
household of the Middle Kingdom while forgetting the worse estate of 
Europe—Europe, which only the cartographers can join together. And 
there are cultivated minds, proud and sensitive and patriotic, who though 
born to China have taken on this Western bias. These feel forever driven 
to dissembling for others and diminishing to themselves the convulsions 
which have overwhelmed their people now for forty years. The apologia 
stultifies them and, protean in form, exasperates us, while all so needless. 
Too often, furthermore, there is singled out for our attention some one 
facet of peripheral China, some stirring of the waters where the tides of 
East and West are met, some local reflection of an Occidental light; and 
we are invited to see in this exotic bit the vast body of China. Such is 
the case with Dr. Kiang’s lovingly contrived but uneven monograph. 
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Nonetheless the author has served us well. He has put together 
from many sources the story of two related but distinct responses by 
Chinese to the impact of the technologically superior West in the three 
decades after 1915. One response we have in the shifting intellectual: 
fashions of China’s apostate literati. In the recurrent schoolboy strikes 
and demonstrations we have the other. But intellectuals locked in ideo- 
logical combat and teen-age youngsters more violently engaged are an 
ill-assorted team to be yoked together (and frequently insufficiently dis- 
tinguished) as the Chinese Student Movement. Dr. Kiang sees in the 
participants “the intermediaries between ideas and events” and the voice 
of inarticulate China. So in their separate ways they always saw theny 
selves. And Dr. Kiang has been one of them. 

But what more than an insignificant fraction of China are these 
westernised intelligentsia, whether magazine writers or schoolfellows? 
What more than a shoreside ripple have the times permitted them to 
start in the minds of the mass of their compatriots? Indeed, what “move- 
ment” can be discerned in events without unity, continuity, common ob- 
jectives, organization or leadership? 

Dr. Kiang has not given us a panoramic view of “modern Chinese 
thought with the students as the axis” as he believes. But we do have 
from him an instructive summary of three decades of thought and action 
among two groups of westernised Chinese. And for that we are his 
debtors. 


James T. WATKINS. 


Stanford University. 


Roots of Political Behavior. Introduction to Government and Politics. By 
RicHarp C. SNypER AND H. H. Witson. (New York: American 
Book Company. 1949. Pp. ix, 694. $5.25.) 


This volume is an important addition to the increasing number of 
books of supplementary readings for introductory courses in political sci- 
ence. It presents to the student of government many of the forces and 
factors which underlie and condition political institutions and processes. 
The twelve sections of the book contain seventy-one selections taken 
chiefly from the respective fields of the social sciences. Some of the 
subjects considered are the nature of politics; society and politics; eco- 
nomics and politics; science, technology, and politics; regions, regionalism, 
and politics. The two final sections discuss the American ideology and 
the American character, respectively. The scholarship and technical com- 
petence of the various contributors are well known; a majority are dis- 
tinguished American or English political scientists, economists, and psy- 
chologists. Professors Snyder and Wilson have written for each section a 
concise introduction of seven or eight pages which sets the metes and 
bounds of the problem discussed in the subsequent essays. These intro- 
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ductions constitute, in the opinion of the reviewer, a valuable feature of 
the volume because they help make clear that there are realities behind 
the forms and because they are happily free from learned lingo. 

The authors know that it is no longer necessary to argue that 
economics, sociology, psychology, and anthropology can and do make 
important contributions to the understanding of the political behavior of 
men. To maintain that man is a rational being is a daring enterprise 
which is not attempted by Professors Snyder and Wilson. The selections 
do not emphasize any particular theory and the range of subjects is 
very wide. 

The book portrays well the interrelations of the social sciences in the 
formation and expression of political opinion and action. It should serve 
as a welcome antidote to students who have been forced in their study 
of government to undergo the systematic regimentation of multitudinous 
and arid details. 


y : Tuomas S. BarRciay. 
Stanford University. as S. Bancta 


A Survey of American Government. By Haroip Zink. (New York: The 
Macmillan Company. An abridgement of Government and Politics in 


the United States with new material, 1948. Pp. x, 809. $4.75.) 


As indicated by the title and stated in the preface, this book is “a 
succinct account of government organization and operations in the United 
States rather than a full-length study.” The same basic organization and 
approach are followed as in Professor Zink’s longer text, Government and 
Politics in the United States. The traditional, rather than the recently 
popular and so-called functional organization is employed; i.e., the organi- 
zation and operation of government on the national, state, and local levels 
are treated separately and in that order. The book is written in a concise 
and readable style and compares favorably with other texts characterized 
by similar objectives and organization. It is particularly well suited for 
use as a text in the one semester course limited to a consideration of 
American governmental institutions. 

An outstanding feature of the book is the large number of charts 
and graphs, particularly those dealing with administrative functions. With 
no reflection upon Professor Zink’s commendable endeavor in this direc- 
tion, it is suggested that the profession needs to go much further before 
we can begin to realize the potentialities of visual education. Material 
prepared under the direction of political scientists specifically for instruc- 
tional purposes in the college class room is needed. Charts and films for 
group presentation designed to parallel the material in text books written 
for introductory courses would constitute a significant contribution to 
our teaching methods. 


ONATHAN R. CUNNINGHAM. 
Whitman College. J 
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The United States and China. By JoHN Kino FairBANK. (Cambridge, 
Massachusetts: Harvard University Press. 1949. Pp. xiv, 384. $3.75.) 


J. K. Fairbank’s United States and China has received the 1948 
Wendell Willkie Memorial Award as the best publication in the field of 
international relations and also it has been chosen for distribution by a 
non-fiction book club. In this reviewer’s opinion, the book fully deserves 
such unusual distinction. 

Few men could have qualified to write on a complex subject of such 
crucial importance for the United States and the world at large. But 
Fairbank has studied Chinese history and problems on the spot for years, 
speaks the language fluently, has had intimate contacts with key figures 
in Chinese politics, and now directs the China Program at Harvard 
University. 

First-hand knowledge and the broad-mindedness of a scholarly mind 
have combined to give the volume its particular merits: a clear and un- 
biased exposition which helps even those to understand who are uniniti- 
ated in the peculiarities and intricacies of things Chinese and, secondly, 
an amazing breadth of knowledge, which encompasses cultural, economic 
and political facts. These, Fairbank skilfully brings to bear on the central 
question of United States relations with China. 


On this all-important subject the author has the following to say: 


The key to our policy must be the championing of China’s national independence. 
This includes the idea that we ourselves must take care not to infringe it. 

In our traditional foreign policy are two cognate principles which we must apply 
to China. The first is the principle of self-determination, that the Chinese people should 
be left free from outside domination to decide their own political fate. This calls for 
nonintervention by all foreign powers, including the United States. 

The second principle . . . might be called the principle of counter-intervention: 
if Russia, for example, intervenes in the Chinese scene so as to keep the Chinese 
people from choosing freely their own institutions, then the United States has a right 
to intervene in China to offset this Russian intervention. This . . . is a logical corollary 
of the doctrine of self-determination. 


Roughly half of the book deals with the traditional society of the 
Chinese: Confucian patterns of thought, China’s social structure and his- 
torical processes in their geographical setting. The other half of the volume 
treats contemporary problems such as nationalism, liberalism, and com- 
munism, political and economic reconstruction, and American policy to- 
ward China. A number of charts and maps assist the reader’s general 
orientation. 


Hetmut G. Cats. 
University of Utah. 
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NorTHERN CALIFORNIA REGIONAL PoLiticAL SCIENCE ASSOCIATION 


The second annual meeting of the Northern California Regional 
Political Science Association was held in Berkeley, April 8 - 9, 1949. 


Approximately 150 were in attendance. 


Professor Floyd A. Cave was 


in charge of the program which follows: 


Friday, April 8, 1949 
7:00 P.M. 


DINNER AND GetT-ToGETHER: Angelo’s Restaurant. (“Come early for cocktails”) 


Remarks: 


Business MEETING: 
Address: 


REGISTRATION: 


Morninc SESSION: 
Presiding: 
Address: 


Comment: 


Discussion 


Leaders: 


LUNCHEON MEETING 
Address: 


Remarks: 


AFTERNOON SESSION: 


Presiding: 
Papers: 


Eric C. Bellquist, President of the Northern California Regional 
Political Science Association. 


“Behind the Scenes with the Hoover Commission,” Charles 
Aikin, University of California. 


Saturday, April 9, 1949 
9:00 A.M. - 10:00 A.M. 


Political Science Department, 202 South Hall, University of 
California. 


10:00 A.M. - 12:00 A.M. 
THE UNITED STATES IN THE PACIFIC. 
Peter H. Odegard, University of California. 


“The Political Situation in the Far East,” T. A. Bisson, University 
of California. 


N. Wing Mah, University of California. 
Lawrence Sears, Mills College, and George Tays, formerly with 
the American occupation forces in Korea. 


12:00 A.M. - 1:45 P.M. 


“Academic Freedom,” Alexander Meiklejohn. 
Ralph H. Lutz, Stanford University, President of the American 
Association of University Professors. 


2:00 P.M. - 4:30 P.M. 
THE FAIR DEAL. 
Earl D. Campbell, San Jose State College. 


“The Fair Deal Democratic Party,” Ruth Dodds, Vice-Chairman, 
Democratic State Central Committee; 


“The Republican View of the Fair Deal,” Herbert Hanley, 
Chairman, San Francisco County Central Committee. 
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Discussion from the Floor. 


Papers: “Organization of the Congress under the Fair Deal,” Harold 
Grambs, Stanford University; 


“The Fair Deal Domestic Program,” Victor Rosenblum; 


“Foreign Policy of the Fair Deal,” Donald Castleberry, Chair- 
man, Social Science Division, San Francisco State College. 


Discussion from the Floor. 


Adjournment. 


Officers of the Northern California Regional Political Science Association elected 
for the term 1949 - 50: 


President: Charles Fairman, Stanford University; 
Vice-President: Donald M. Castleberry, San Francisco State College; 
Newly elected members of Executive Council: 


Anthony Bouscaren, University of San Francisco; 
Dean R. Cresop, San Jose State College; 
C. Dwight Waldo, University of California, Berkeley. 


The Second Annual meeting of the Pacific Northwest Political 
Science Association was held at Whitman College, Walla Walla, Wash- 
ington, on April 23-24. More than sixty members representing institutions 
in Washington, Oregon, Idaho, Utah, and British Columbia were present. 

Officers chosen for 1949 are President, Charles McKinley, Reed Col- 
lege; Vice-President, Linden A. Mander, University of Washington; Dell 
G. Hitchner, Secretary-Treasurer, University of Washington. New mem- 
bers of the Executive Council are Charles P. Schleicher, University of 
Oregon, and Jonathan R. Cunningham, Whitman College. 

The Executive Council selected the University of Washington, as 
the place for the 1950 spring meeting. 


At Stanford University 


Drs. James T. Watkins and Arnaud B. Leavelle have been promoted 
to the rank of Associate Professor. Mr. Leavelle is acting executive head 
of the Department of Political Science, and Mr. Watkins is chairman of 
the inter-departmental committee in charge of the International Relations 
Program. 

Dr. Robert A. Walker, now assistant director of the Foreign Service 
Institute of the Department of State, has been appointed to an associate 
professorship, to take charge of instruction in public administration. He 
will begin teaching in the Summer Quarter. 
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Professor Roger H. Soltan, of the American University of Beirut, now 
teaching at University College, Aberystwyth, Wales, will be a visiting 
professor at Stanford during Summer Quarter. 

Dr. Elaine Windrich, who has been a visitor in the Department at 
Stanford during Professor Buck’s absence on sabbatical leave, will continue 
to give courses during the Summer Quarter. 

Mr. John Malcolm Smith, Acting Instructor in Political Science, has 
received a fellowship from the Haynes Foundation to prepare a study 
of Judicial Tenure: California’s Method of Selecting Judges. He will 
carry on this research at Stanford. 

Professor Graham Stuart will be a visiting professor at the University 
of Hawaii during the coming summer. He attended the annual meet- 
ing of the American Society of International Law in April, where he 
served on the committee on nominations. 


At the University of California, Berkeley 


Professors Harris, Winkler, Gettell, and Bellquist will be on leave of 
absence during the academic year 1949-50. Professors Harris and Wink- 
ler will be engaged in research projects and Professor Gettell will spend 
his time in travel. Professor Bellquist has accepted an appointment as 
Public Affairs Officer for the State Department stationed in the American 
Embassy at Stockholm. To replace the men on leave, the following are 
being recommended for appointment as visiting professors: 

James Fesler, University of North Carolina, to replace Professor 
Harris. 

Lane Lancaster, University of Nebraska, and Lawrence Sears, Mills 
College, to replace Professors Gettell and Winkler. 

Leslie Lipson, Swarthmore College, to replace Professor Bellquist. 
Professor Peter H. Odegard will teach at Northwestern University during 
the first session of the summer term. 

During the summer term, the following members of the staff will be 
on duty: Professors Bellquist, Mah, Waldo, Aikin, Wilson, and May. 
Also on the Summer Session staff will be Professors Neumann and 
Tewksbury of Columbia University, and Professor Morgenthau of the 
University of Chicago. 


At the University of Washington 


The fourteenth annual Institute of Government is scheduled for 
the week of July 11 to 15, 1949. Sections of the program are devoted to 
local action and democracy, law enforcement, planning, public welfare, 
civil rights, taxation, public library administration, public relations, and 
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the development of the Columbia Valley basin. The Northwest Con- 
ference on Traffic Engineering will be held in conjunction with the 
Institute. A preliminary program announcement may be obtained on 
request from the Institute. The meetings are open to the public. 


The Institute of International Affairs of the University of Washington 
will devote a three-day period beginning July 5, conducted by recognized 
scholars and experts, to the discussion of topics related to the North 
Atlantic Pact, and the German and Japanese occupations and peace 
settlements. Public attendance is invited. 


Professor Carl J. Friedrich of Harvard University and Professor Maure 
L. Goldschmidt of Reed College will serve as visiting members of the 
summer quarter faculty. 

During the week of April 18, Francis Graham Wilson, professor 
of political science at the University of Illinois, presented a series of 
three lectures on the subject of political conservatism. The lectures 
were sponsored jointly by the departments of political science, history 
and economics. 


At the University of Arizona 


Professor Russell C. Ewing of the Department of History and Political 
Science, has been granted a leave of absence for the fall semester, 1949. 


Dr. Paul Kelso has been promoted to the rank of associate professor 
of political science. Dr. Kelso spoke on the subject, “The College Student 
and Municipal Government,” at the spring convention of the Arizona 
Municipal League in Tucson. Mr. Herman E. Bateman has been granted 
a leave of absence for the 1949-1950 academic year to complete his 
doctorate at Stanford University. 


At the University of New Mexico 


The third annual meeting of the Western Political Science Asso- 
ciation will be held at the University of New Mexico, Friday and 
Saturday, November 25 and 26, 1949. Rooms for delegates will be 
available at the Hilton Hotel in Albuquerque. The sessions of the 
Association will be held on the campus of the University. A varied and 
extensive program of round tables and dinner meetings is being planned. 


Dr. Howard McMurray of Occidental College has been named head 
of the department of government. Dr. Thomas C. Donnelly, who has 
been serving as head of the department and dean of the College of Arts 
and Sciences, will hereafter devote himself to the deanship, but will 
continue to hold a professorship in the department. 
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The Oregon High School International Relations League, organized 
in 1947 for the purpose of stimulating interest in international affairs 
among high school students in the state of Oregon, held its second 
annual conference on the University of Oregon campus February 24-26, 
1949. 

The main question of the conference was “The Adequacy of the 
United Nations to Preserve the Peace.” A 25 page study guide was 
prepared for the use of the student delegates and faculty advisers. Profes- 
sor Kline Swygard of Oregon State College gave the opening address 
entitled “What Everyone Should Know About the United Nations.” 
Dr. Gordon Wright of the University of Oregon spoke at the evening 
banquet on “International Affairs: Illusion and Reality.” 


Mills College will hold the Annual Institute of International Rela- 
tions from June 19 - 28, 1949. 


Professor Thomas P. Jenkin, University of California at Los Angeles, 
will be abroad on sabbatical leave during the academic year 1949-50. 


The Utah Academy of Sciences, Arts, and Letters held its annual 
meeting on May 6-7, 1949 at the University of Utah campus. Professor 
F. B. Schick, University of Utah, read a paper before the social science 


section of the Academy, entitled “The Quest for Peace Through Self- 
Defense.” Participants in the discussion were Professors Wendell B. 
Anderson, Department of Political Science, Utah State Agricultural 
College, Richard D. Poll and Dean Christen Jensen of Brigham Young 
University, and Francis D. Wormuth, University of Utah. 


Fredryc R. Darby, now completing a doctoral program at the Uni- 
versity of California, has accepted an appointment in the Department 
of Government at Pomona College, beginning in September of this year. 
Edward Lombard, who this year served as instructor in the Department, 
has resigned to enter the Yale Law School. 


Professor J. Roland Pennock of Swarthmore College will teach this 
summer in the Claremont Summer Session, sponsored jointly by the 
Associated Colleges at Claremont, Pomona, Scripps, Claremont Men’s 
College and the Claremont Graduate School. 


At Pomona College John A. Vieg is serving as chairman of a 
faculty committee appointed to consider the advisability of introducing 
at the senior level a course on “Great Issues of Modern Civilization.” 














Available for Immediate Delivery— 
THE PRESIDENCY IN TRANSITION 


The Journal of Politics announces publication of a symposium of 
twelve articles on “The Presidency in Transition” in the January, 1949 
issue. These articles, contributed by outstanding authorities in the 
field of the presidency, will also be published under separate cover for 
use as supplementary texts in political science courses. The sym- 
posium includes: 

Introduction—Robert S. Rankin 

Presidency in Perspective—Edward S. Corwin 

Presidential Selection and Democratic Government— 

Clarence A. Berdahl - 

President and Party Politics—E. Allen Helms 

President and Congress—Wilfred E. Binkley 

President and Supreme Court—C. Herman Pritchett 

President and Labor Disputes—Clinton L. Rossiter 

Emergencies and the Presidency—Albert L. Sturm 

President as Commander-in-Chief—Charles Fairman 

Presidency and Foreign Affairs—Harold J. Laski 

Impact of the United States Presidency on World Affairs— 

Wallace McClure 

President as Chief Administrator—C. Perry Patterson 

The Presidency—Disability and Succession—Everett Brown 

and Ruth Silva 
$2.00 256 pages 


KALLMAN PUBLISHING COMPANY 
1870 W. University Avenue Gainesville, Florida 





ALSO IN PRINT 


Reprinted from The Journal Of Politics 
Useful as a Supplementary Text in State Government Courses 


THE SOUTHERN POLITICAL SCENE, 1938-1948 


334 pages $2.00 





Also ... Now on Sale: 


Reprinted from November Journal of Politics: twelve articles on China, Japan, India, 
Philippines and other countries. 


POST-WAR GOVERNMENTS OF THE FAR EAST 


$1.50 Text 274 pages $1.75 Trade 





Third Printing .. . 


POST-WAR GOVERNMENTS OF EUROPE 
Edited by David Fellman 
(Reprint of ten articles from August, 1946, Journal Of Politics) 


Usefu! 2s Supplementary Text — 168 pages 
$1.25 Text $1.50 Trade 





KALLMAN PUBLISHING COMPANY 
1870 W. University Avenue Gainesville, Florida 




















